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FOREWORD

There is no single definition of giftedness.' School districts throughout the
country have been given the flexibility to create programs to enhance their educational
programs to meet the needs of children with exceptional abilities and talents. All fifty
states have developed gifted programs in their school sys‘cems.2 Nevertheless, despite the
rhetoric of many regulations about inclusiveness and recognition of multiple talents,
gifted programs throughout the country remain segregated. The Office for Civil Rights
estimated that African-American and Latino students are underrepresented in gifted
programs by as much as 70% nationally.?

This report does not propose to dismantle the gifted programs throughout the
country. An evaluation of the necessity of or benefits derived from gifted programs is
beyond the scope of this report. Instead, this report presents a critical examination of
New York City’s gifted programs. It both addresses the problems of African-American
and Latino underrepresentation in New York City’s gifted programs and suggests

solutions to these problems.



INTRODUCTION

“Giftedness appears in many different forms in every cultural group
at every level of society. It is the source of power which has
contributed most to progress at all times and in all places. Yet, like
other human resources, it remains a potentiality until it has been
discovered and developed.™



Nationally, experts estimate that black and Latino students in gifted programs are
underrepresented from fifty to seventy percent.” Consequently, while an African-
American student is three times more likely than a white student to be placed in a special
education class, a white student is three times more likely than an African-American
student to be placed in a class for the gifted.® In New York City, black and Latino
students comprise seventy-three percent of the public school population, but only twenty
percent of the enrollment at Bronx High School of Science and nine percent of the
population at Stuyvesant High School.” In addition, a small number of schools (private
schools as well as districts 2, 25, and 26) send 53.3% of the total number students to
Stuyvesant and Bronx Science. The ten districts that send the fewest number of students
to Stuyvesant and Bronx Science send only 1.2% of the schools’ enrollment.® Although
New York does not calculate statistics for its gifted programs, a Division of Assessment
and Accountability Report made an effort to compare the racial backgrounds 6f students
in giftéd programs with students citywide, finding significant underrepresentation of
Latinos in New York City’s gifted programs.’

Although the Chancellor’s Regulations state that “there are many forms and
aspects of giftedness ... which are important to society and which should be developed”10
New York City’s gifted programs continue to serve a homogenous group of students and
exclude the vast majority of student§ from receiving the best that New York schools have
to offer. When the District 26 Board of Education attempted to make its gifted program
more accessible by delaying admissions testing until after kindergarten, the district
received heavy criticism from parents with children enrolled in the pro gram.'' The

change was made to provide improved access for children who are not completely fluent



in English, are not ready to take an IQ test, or have parents who might be unaware of the
gifted program. Nevertheless, some parents saw the increased opportunities for other
children as a step in the dismantling of the district’s gifted program, and resisted the
change." Change comes slowly.

Despite pressure from community groups such as ACORN and promises of new
regulations, the Chancellor’s office has been reluctant to implement systemic changes to
address the underrepresentation of African-Americans and Latinos in the gifted
program.’® Some individual schools, however, have designed programs that have taken
initial steps to overcome the segregative effects of traditional gifted programs. Both Mott
Hall (PS 223) and PS 163 have expanded their gifted programs to serve a more
heterogeneous group than can be found elsewhere. Mott Hall, located in Harlem, serves
a population which is ninety-nine percent black or Latino.!* Their selection process de-
emphasizes IQ tests and focuses upon achievement tests, interviews and
recommendations.’”” While some may argue that movement away from IQ tests dilutes
the standards of gifted programs, Mott Hall’s success can not be easily dismissed. Over
seventy percent of their students who apply for admission to the specialized science
schools are successful.'®

Located in District 3, on W. 97" Street, Manhattan’s PS 163 has developed over
the past eight years a gifted program which is both heterogeneous and integrated. In
1990, white students made up ten percent of PS 163°s overall population, but half of the
gifted population. Latinos were half the overall population but only twenty percent of the
gifted population.’’” While District 3 still identifies gifted students using only an IQ test,

they have adopted several procedural safeguards which enabled them to achieve a more



racially balanced ratio of students in their gifted program. District principals search
kindergarten classes to insure that no gifted child is unidentified. PS 163’s gifted
coordinators hold parent tours of the school twice a month. Non-native English speakers
may take advantage of the dual-language gifted curriculum and students with learning
disabilities are not excluded from the program. Gifted education teachers also plan
collaborative projects with regular education teachers.'® Latino students now occupy
approximately forty-one percent of PS 163°s gifted population.19

New York City’s gifted programs theoretically serve students who are
“intellectually superior.”®® Unfortunately, theory rarely comports with reality. If all
New York City School districts ran their gifted programs like Mott Hall and PS 163, this
report would not be necessary. Most schools and school districts, however, are not like
Mott Hall and PS 163.2! This report contends that despite the rhetoric of the Chancellor’s
regulations, New York City’s gifted programs are still remarkably segregated. It
examines the collection of practices which operates to sort New York City’s students into
those with access to gifted programs, and those without.

The first part of this article details the laws and regulations related to gifted
education. Federal regulations and New York state laws are analyzed. The current
regulations of the Chancellor for New York City schools are also explained. New York’s
laws and the Chancellor’s Regulations are then compared with the laws of other states.
The second part then discusses barriers which limit underrepresented children’s access to
gifted programs. This part examines to what extent these barriers are posed by the
current regulations and structure of gifted programs. This part also examines the success

some schools and districts have had in overcoming barriers. The third part looks at legal



challenges which might be brought against the current system. A brief history of
segregation law is presented. An analysis of recent school segregation cases regarding
tracking and gifted programs is also presented. This part also evaluates the applicability
of Title VI of the Civil Rights Act of 1964 (“Title VI”) in a legal challenge to segregated
gifted programs. The final part of this article suggests possible changes to gifted
programs. It analyzes other models of gifted education and considers the suggestions

from experts in the field of education.



PART ONE:

GIFTED EDUCATION AND THE LAW



A. FEDERAL LAW

Although there is no federal law mandating that states develop gifted programs,
all fifty states have developed gifted programs, and forty-nine states have state
regulations governing their gifted programs.”? The regulations of these forty-nine states,
however, vary tremendously.”? Most states mandate that students identified as gifted be
provided services.”* Nineteen, including New York, do not require districts to provide
services to students identified as gifted.* Therefore, access to gifted education is even
more tenuous in these nineteen states.

The Jacob K. Javits Gifted and Talented Students Education Act of 1994 (“Javits
Act”) authorizes the U.S. Department of Education to provide funding to States, local
education agencies, and universities to enhance gifted education through research,
training, or program development.”® One priority of the Javits Act is to fund programs
designed to improve “identification of and the provision of services to gifted and talented
students who may not be identified and served through traditional assessment methods
....”27 'While the act takes the steps of both recognizing and addressing the problem of
lack of diversity in the country’s gifted programs, it provided only $10,000,000 in
funding in 1995. 28 Compared with the estimated $400,000,000 spent by the states
themselves on gifted programs, this amount is relatively insigniﬁca.nt.29 In essence, the
Javits Act is well intentioned, but its impact upon the problem of underrepresentation is
somewhat limited.

While there are not specific federal statutes regulating the implementation of

gifted programs, federal law indirectly creates limitations upon states. Brown v. Board of

Education stated clearly that education “must be made available to all on equal terms.”°
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Brown held that racially segregated schools were inherently unequal, and, therefore,
violated the equal protection clause of the U.S. Constitution.?! New York’s Constitution
reflects this requirement.** Local school districts are thus obligated to ensure that each
pupil receives a minimum level of education.® Likewise, Title VI imposes an obligation
upon schools that receive federal funds not to discriminate upon the basis of race.”* In
addition, the Individuals with Disabilities in Education Act (“IDEA”) mandates that
every individual with disabilities receive a “free and appropriate public education” in the
least restrictive environment.>> While Brown, Title VI, and the IDEA are powerful
weapons to combat harmful segregation, they do not directly addresses segregation
created by traditional gifted programs.
B. NEW YORK REGULATIONS

New York’s gifted programs are funded through the Education Article of the New
York Constitution.*® In addition, the gifted education statute authorizes the State
Education Department to provide information to the district regarding the development
and implementation of gifted pro grams.’’ The state department is authorized to provide
technical assistance and inservice training for teachers and administrators in the
implementation of local school districts’ gifted programs.3 8 More importantly, the State

% as well as

Education Department must maintain a record of local gifted pro grams’
develop, maintain, and distribute a handbook for parents of gifted pupils.40 In creating
the guidelines for gifted education, the legislature declared that “the state has a duty to
provide a quality education for all pupils in accordance with their needs and abilities.”"!

Nevertheless, nothing in the state regulations requires that a district educate all gifted
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students.*? Consequently, under New York law, a student is not entitled to receive gifted
education.

The guidelines and definitions under which gifted programs are to be developed
authorize the State Commissioner of Education to make recommendations to the school
districts regarding the structure of their gifted programs.43 Likewise, the State Education
Department has published guidelines outlining suggestions for the implementation of
gifted programs. * The state regulations, however, do not mandate any certain type of
program.45 Instead, districts are given tremendous discretion to operate and manage their
curricula and programs in the manner they determine is best for their students.*

C. THE CHANCELLOR’S REGULATIONS

The Chancellor of the City School District for the City of New York promulgates
regulations governing the New York City public school districts. These regulations may
expand upon, but not violate the statutory regulations of the State. Despite promises to
revise the regulations, the Chancellor has not completed any revision."’ The current
regulations continue to impose significant barriers limiting access to gifted programs for
underrepresented populations. Discussion of these, and other, barriers may be found in
the second part of this article.

The Chancellor’s Regulations for the City School District of New York recognize
that a student may be gifted not only intellectually but also in areas such as art, music,
dance, public speaking, leadership, and athletics.”® Furthermore, the Regulations state
that each school district has a responsibility to provide opportunities for all children to
develop their special gifts.* Classes for Intellectually Gifted Children (I.G.C. classes)

and Special Progress Classes (S.P. classes) are to be only an “additional opportunity
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within a total program for the gifted.””® This description of the gifted program is
patterned after one provided by the Morland Report, issued in 1971 by Congtess, to
increase access to gifted programs for underrepresented groups.”’ Despite the promiseé
presented in the introduction to the regulation governing gifted programs, the remaining
portion of the regulation deals with the structure and formation of LG.C. and S.P. classes.
In essence, these promises are empty. They speak of multi-disciplinary, heterogeneous
programs for the gifted, but nothing in the regulations insures that districts create such
programs.™

Unlike the state regulations, the Chancellor’s Regulations, however, require every
New York City School Districts to provide either I.G.C. or S.P. classes, or to develop an
alternative gifted program.® If districts choose not to organize I.G.C. or S.P. classes, the
local Superintendent must show evidence, both written and observable, that they are
providing alternate programs for the gifted. In addition, if a parent whose child meets
the admissions requirement for .G.C. or S.P. classes is not satisfied with the alternative
gifted program established by a district, they have the right to place the child in the I.G.C.
or S.P. programs of a neighboring district.”> Therefore, a parent of a child in a New York
City School District does have a limited right to place their child in a gifted program.

The limits upon this right, however, are problematic. The child must meet the
Chancellor’s criteria for placement in an S.P. or I.G.C. class.’® While the regulation
begins by suggesting that achievement on standardized math and reading tests do not
“adequately measure the intellectual capacity of large numbers of students,” those

achievement tests are precisely what the Regulation uses to determine placement.5 7 The

Regulations recognize the importance of identifying all gifted students, but they also state
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that it is “essential that only those children who meet the selection criteria” be admitted
into the program.®® New York City’s gifted programs are, thus, exclusionary, rather than
inclusionary.

The Regulations suggest that the admission criteria can be grouped into the broad
categories of achievement and personal characteristics. While the regulations continue to
provide very specific indicators on standardized achievement tests for selection criteria,
they identify personal characteristics with the nebulous concept of “teacher judgments.”
Indeed, seven New York City School districts use only IQ tests as their sole selection
criteria.® Consequently, the promise to identify all students with special gifts becomes
empty rthetoric, good for policy statements and press conferences, but not good for the
majority of New York City’s school children.

A final important component of the Chancellor’s regulations is the promise to
disseminate information regarding gifted programs. The regulations provide that all staff
members, students, parents and the community-at-large shall be made aware of the city
wide standards for placement in I.G.C. and S.P. classes.’! In addition, the regulations
state that parents of intellectually gifted students shall be informed as early as possible of
the educational opportunities for their children.? While such a requirement seems
helpful, the only obligation imposed on the schools is to inform parents of intellectually
gifted students, not every parent. Consequently, if a local school district fails to identify a
child who is gifted, the district is not required to inform the parent of the program. The
parents, rather, must not only recognize that their child is gifted but also bear the burden
of investigating their rights and the district’s program. Asthe ACORN study

demonstrates, this burden is not necessarily an easy one.%
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In sum, the Chancellor’s Regulation regarding gifted children simply does not
provide equal access to the City’s gifted programs to all students. It imposes no
obligation to design programs for students who are gifted in areas other than traditional
intelligence. Its evaluation procedures are one-dimensional, focusing almost entirely
upon achievement tests that, by the Regulation’s own admission, do not adequately
measure the intellectual capacity of large numbers of students. It contains no safeguards
to ensure that schools and school districts inform parents of their programs. Each 'of
these failures contributes to the continuing segregation of New York’s school children.
D. REGULATIONS OF OTHER STATES

The efforts of New York to insure that their gifted programs are available to all
students seem meager when New York’s regulations are compared with those of other
states. While the New York regulations contain rhetoric regarding “a duty to provide
quality education,” they do little to mandate that local districts diversify their programs.
Likewise, nothing in the Chancellor’s regulations insures that districts actually create
multi-disciplinary and heterogeneous programs. While other states continue to struggle
with the problems of underrepresentation in gifted programs, the statutes of other states
take a more definite approach to creating heterogeneous, multi-disciplinary gifted
programs, accessible to all students.

North Carolina’s statute regulating gifted programs perhaps provides the best
example of a statute that does more than promise rhetoric in its efforts to create
accessible gifted programs.64 North Carolina’s statute first recognizes that gifted students
can be found in “all cultural groups, across all economic strata, and in all areas of human

endeavor.”® The recognition that giftedness transcends culture and class is the first step
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in combating underrepresentation of disadvantaged groups in gifted programs. North
Carolina’s statute, however, does not end there. Unlike New York’s regulatiéns, North
Carolina requires each district to develop a plan to serve gifted education. Moreover,
North Carolina requires the participation of parents and representatives of the community
in the development of these plans.66 These plans are to provide a clear statement of the
gifted program which includes “different types of services provided in a variety of
settings to meet the diversity of ... gifted students.”®” North Carolina also requires the
plan to have a procedure to resolve disagreements between parents and school
administrators when a child is not identified as gifted.®® The involvement of parents in
the plan is a critical step in making districts accountable to those whom they serve, as
well as making gifted programs more accessible to diverse populations. Finally, to avoid
underrepresentation, North Carolina also limits the effect of any given plan to three years,
after which a new plan must be developed.® This insures that North Carolina’s gifted
programs do not stagnate, and that problems with any program must be continually
addressed.

While North Carolina’s regulations still afford districts some flexibility in their
implementation of gifted programs, Alabama’s regulations have taken a more structured
approach. Alabama begins by requiring a 130 score on one of the standard IQ tests, the
Wechsler Intelligence Scale for Children-Revised (“WISC-R”), Stanford-Binet
Intelligence Test (“S-B”), or Kaufman Assessment Battery for Children (“K-ABC”).70
While reliance on a standard intelligence test alone would not promote accessibility to
gifted programs, Alabama makes a number of significant modifications. First, children

may also be tested on a test created for special populations, such as the adapted WISC-R,
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the adapted S-B, or the Raven Progressive Matrices (“RPM”).71 Second, a student with
outstanding achievement on an achievement test (such as the Stanford Achievement Test)
may be admitted if his or her IQ test is within the standard error of the admission
criteria.”? A student who scores a 120 on any IQ test, as well as a 130 on the Torrance
Test of Creative Thought and a 65 on the Torrance Verbal Test also qualiﬁes.73 Finally, a
student who qualifies as disadvantaged under a state checklist must only score one
standard deviation above the mean (115) on any of the IQ tests to gain admission to a
gifted program.74 Thus, Alabama not only recognizes the need for alternative testing,
recognition of creative thinking in addition to intellectual ability, and the inability of
standardized tests to adequately measure certain populations, but also takes steps to
insure that underrepresented populations have more equitable access to their gifted
programs.

North Carolina and Alabama stand as two models which both take initial steps in
developing heterogeneous gifted programs. Other state regulations provide more
equitable access to gifted programs for underrepresented populations by recognizing
diverse forms of giftedness in their definitions or enacting safeguards to improve access
to programs. For example, California specifically identifies several areas of giftedness,
noting the following categories: intellectual, creative, specific academic ability,
leadership ability, high achievement, and performing and visual arts talent.”” Likewise,
Michigan lists recognizes several forms of giftedness. Michigan gifted students may be
intellectually gifted, have outstanding school achievement, or have outstanding abilities

. . . . .. 6
in “particular areas of human endeavor, including the arts and humanities.”’
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California’s efforts to identify gifted students do not end with definitions. The
code declares that “special efforts be made to ensure that pupils from economically
disadvantaged and varying cultural backgrounds be provided with full participation in
these unique opportunities.”77 Illinois recognizes the need to identify gifted students and
imposes a duty on the State Board of Education to support a statewide program of early
identification of gifted students.”

New York’s gifted program could benefit from the identification of different
forms of giftedness, the effort to identify students from divergent backgrounds, and the
statewide standardization of identification procedures. Although the differences between
other states’ codes and New York’s code are subtle, their importance to developing a
gifted program that is able to meet the needs of all New York students can not be
undervalued. Rather than the hollow promises which fill the Chancellor’s Regulations,
the New York legislature should revise the gifted education statute to promote the
diversification of New York’s gifted programs based upon the models enacted by other
states.

The regulations adopted by North Carolina, Alabama, California, Michigan, and
Illinois provide initial steps in creating heterogeneous gifted programs. Nevertheless,
they do not entirely address several significant barriers faced by underrepresented
populations. They remain initial steps. The next part of this paper examines the
significant barriers beyond those imposed by limited regulations which parents of

underrepresented children face in securing appropriate education for their children.
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PART TWO: BARRIERS

“The problems of underrepresentation of minority and economically
disadvantaged gifted students are intrinsically related to the more general
problems of the education and schooling of these populations.”79

19



A. DEFINITION OF GIFTEDNESS

Although educational experts agree that even extremely bright children vary
at the rate in which they learn and the areas in which they excel, many districts in
New York City still define giftedness in terms of academic capability, as measured
by tests or high levels of achievement.®® Although, there is great variation in the
definitions of giftedness from district to district, many districts do at least acknowledge
that “giftedness” does not include any single ability.! However, in several cases, the
culturally biased admissions procedures and the one dimensional gifted programs
available are based on that narrow definition, do not account for that acknowledgement,
and therefore, result in the underrepresentation of African-Americans and Latinos in the
gifted programs.
B. BARRIERS TO THE NYC GIFTED PROGRAM

The testing and identification procedures for admission to New York City’s gifted
programs and science high schools, the inability of parents to obtain information on
gifted programs, the inadequacy of many public schools’ curricula, and the one
dimensional focus of several districts’ gifted programs create insurmountable barriers for
many bright children. Thus, those barriers may account for the underrepresentation of
African-Americans and Latinos in the gifted programs in elementary and middle schools,
and the science high schools.
C. TESTING PROCEDURES

For example, the use of standardized testing as the sole or major component

of the admissions process contributes to the exclusion of African-American and

20



Latino children from existing gifted programs. Many districts use IQ tests as a
threshold for admission to the gifted progreun.82 Moreover, seven districts actually use
the test as the sole criterion for admission.®® Additionally, districts use other standardized
achievement tests as criterion for access to gifted classes.®

Specifically, tiae accuracy of standardized tests or IQ tests given to a child of
any age may be deficient because of language or cultural barriers, and other
limitations inherent in written tests. Experts agree that many standardized tests simply
do not address linguistic and cultural differences between children.® Moreover, experts
contend IQ tests only serve to measure underprivileged children’s assimilation into
dominant society.® Thus, those tests may be biased against those who are from a lower
socioeconomic or culturally diverse background.87 Notwithstanding, many standardized
tests also fail to test for creativity or a variety of giftedness. For example, because that
“creative intellectual” has insight into several correct answers, the creative intellectual
fnay have difficulty choosing one correct multiple choice answers.®

Furthermore, only a handful of districts even offer testing in a language other than
English.*® Written and oral tests are obviously prejudiced against students who cannot
clearly express themselves in English. For example, for a student whose first language is
not English, standardized test scores may be a better reflection of that student’s
knowledge of English and grammatical structure, rather than their general intellectual
potential.”® Thus, these standardized tests clearly fail to tap the academic potential of all

students yet, several New York City districts continue to use IQ or other achievement test

scores as the sole or main criterion for admission into the gifted program.
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Moreover, IQ tests given to young children are not only often inaccurate, but
may be especially biased against culturally diverse or economically disadvantaged
children. Many educational experts agree that intelligence is developmen‘[al.91 Thus,
experts contend that early testing can lead to inaccurate results, and may be biased
against young children from a lower socioeconomic background who may not be as
cognitively developed as other children.”? Additionally, early testing of non-native
English speakers is unfair because the children are still gaining proficiency in the English
language.

Nonetheless, many districts administer IQ tests to children before Kindergarten
and use that as the sole criterion for admission to the gifted pro gram.” Findings show
that in many districts there is little turnover in the gifted program after Kindergarten.”*
For example, in District 26, more that 300 of the 360 students in the gifted program were
admitted before Kindergarten.”

D. EARLY GIFTED PROGRAMS

Early gifted programs may contribute to the homogeneity of gifted programs and
the exclusion of many bright children in general in such programs. To begin, early
programs may not give districts enough time to inform parents about the entrance
requirements. Moreover, if admittance to the program is based on inaccurate testing,
schools may wrongly and irreparably label children as “gifted” or “non-gifted.” A child
may turn out to be quite talented, but is initially a slow learner. However, labeling
children can have a lasting effect on a student’s self esteem and consequently, their

academic efforts.”® Thus, it is likely that as a result of labels, many students fail to
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achieve their true potential. Nonetheless, 11% of the districts have pre-kindergarten
gifted programs and 40% of the districts have gifted programs in kindergarten.97
E. FAILURE OF DISTRICTS TO TEST EVERY STUDENT FOR ADMISSION

The existing Chancellor’s regulations that provide that a child should be
tested for the gifted program upon the request of a teacher or parent, fail to direct
districts to test every pupil for admissions to the gifted program and thus,
contribute to African-American and Latino underrepresentation in gifted
programs.9 8 An immigrant child’s parents may not understand what a “gifted program”
is due to language or inherent cultural differences.” Thus, even if parent does receive
information in their native language, they may not truly understand the purpose of such a
program.100 Moreover, because of cultural differences, parents may not appreciate the
value of education in this country and fail to have their children tested for the gifted
program.

Likewise, a teacher may fail to recognize a candidate for the gifted program
because that child is shy or culturally different. A teacher may not be familiar with
the qualities that other cultures recognize as gifted.101 Moreover, it has been shown that
teachers use the following factors as evidence of giftedness when referring students to
gifted program: neatness, cooperation, and punctuali‘ty.102 Furthermore, research shows
that traditional conceptions of intelligence, which are also the focus of most standardized
tests, appear to most strongly influence a teacher’s perception of students.'®
A teacher may not be aware that multi-cultural children may have different

listening, learning, and response styles.104 For example, individual competition,

initiative, and self-direction, which are valued qualities in American society, are not
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always valued in other cultures.!® Likewise, a teacher may simply not recognize a child
as gifted due to racial stereotypes. In essence, teachers may fail to recognize that
children should not be measured against a white norm.'%
F. INABILITY OF PARENTS TO OBTAIN INFORMATION

The inability of parents to obtain information on gifted programs is a
contributing factor to the homogeneity of gifted programs. Even if a student meets
the district’s standards for admission to the gifted program and would benefit from the
classes, the parents may be unable to obtain the information necessary to apply to the
program.'%” Moreover, schools and districts often fail to publicize vital information
regarding admission.!® Additionally, Chancellor Crew’s review of each district program
confirmed that many parents had limited or no access to information about gifted
classes.'?”
Information availability and dissemination varies considerably from district
to district.'" Although a central office for gifted programs was created in the early
1980°s, the office was eliminated in 1995 due to budget cuts.'!! There is a considerable
difference in the magnitude of effort to inform parents about the gifted program from
district to district.'”? Some districts do not even have pamphlets for the gifted program
available upon request. For example, District 6, 9, 22, and 7 do not currently have
written material available on their gifted programs.'® Moreover, District 22 only
advertises for the gifted program by placing a small advertisement in thé local paper.114

Additionally, District 7 reported that information regarding the gifted program is only

available through a school which was closed for the summer.'
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Information regarding gifted programs is only available in languages other
than English in some New York City districts. District 2, 22, 24, 25 publish notices in
a several languages regarding admission to the gifted pro gra.m.116 However, last year,
several districts only published test information in English.117 Thus, non-English
speaking parents had no way of knowing that there were programs available for their
children.

For example, when parents inquire about the programs available, school
personnel is often unhelpful, uninformative or rude. Moreover, according to the
ACORN study, many schools would not provide the requested information over the
phone thus, ignoring the time constraints of working parents.118 The ACORN study also
found that the some school offices would not provide all the information solicited.'"
Additionally, many school employees actually refused to help the “parent” and suggested
he or she call the district office (which was also found to be unhelpful).uo

Specifically, it also may be especially hard for African-American and Latino
parents to obtain the necessary information. The ACORN study found that many
African-American and Latino parents were not given the same information as other
parents.121 The personnel tended to give white parents more information, encouragement,
offer tours, and better answer their questions.122 Moreover, several African-American or
Latino parents at PS 26 insisted that they had never been informed about the gifted

program.'?’
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G. INADEQUACY OF SOME PUBLIC SCHOOL’S CURICULUM

The inadequacy of many elementary and middle schools, especially those
schools with a predominantly African-American or Latino population, contributes
to their underrepresentation in the science high schools.”?* Not to mention, new
immigrants may have had no prior schooling at all. However, in order to pass the
entrance exam to the science schools, the student must have a “sound basis” in language
and math skills.'”

Thus, at the very least, a student must have had a good Math and English
curriculum available.!?® The necessary coursework is simply not available to most blacks

and Latinos at public schools.'?’

Many poor schools have bigger classes, less resources,
as well as, less qualified and motivated teachers.'?®

Moreover, according to the ACORN study, the coursework available to
students on the Regents track is likely to lead to success on the admissions exam to
the science high schools.'® For example, those students who took Sequential Math are
better prepared for the entrance examination than those students who did not take
Sequential Math. The students on the Regents track are likely to have a stronger basis in
mathematics for the following reasons: well-trained teachers, more practice, and more
testwise.*® Specifically, it is likely that higher tracked students have also had better
teachers available since teachers are often promoted from lower to higher tracks. 131
Moreover, because there is evidence that teacher expectations may be the greatest
predictor of success, lower tracked students may also have less motivation. ">

Thus, due to the inadequacy of their elementary or middle schooling, many

students were not provided a fair chance to compete for entry to the science schools. The
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ACORN study sets forth some disturbing statistics. The schools that dominate admission
to the science schools differ in racial composition from the districts that send the least.'?
Moreover, the schools that send the most students to the science high schools have higher
percentages of students taking Regents level classes.'** However, the nine low sending
districts to the science schools, which were 97 % non-white, had no eighth graders
studying Sequential Math. 133
H. LACK OF VARIETY IN GIFTED PRGRAMS

The lack of variety and one-dimensional focus of many gifted programs fails
to maximize the potential of all students. Many districts acknowledge that there are
opportunities for special education and Limited English Proficient (“LEP”) students to
participate in their gifted programs, but most of those districts do not have either of those

groups represented in the gifted programs. 136

Moreover, many programs include all
curriculum areas, but some emphasize academic enrichment, and other programs focus
on mathematics, science or the performing arts.”®’ The goals of the gifted programs also
vary from district to district.'*®

Specifically, although many districts say that there are opportunities for LEP
students in the gifted programs, districts fail to alter the admissions procedure or
the method of instruction for those students.'” These districts account for the lack of
LEP students in the gifted programs by maintaining that the students not only need
advanced achievement in Math and English, but also that the instruction of these gifted
classes is only available in English.140

Additionally, the focus and instruction of many gifted programs fails to

recognize that special education students may have gifts worth developing. 141 Many
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districts said there were opportunities for special education students to participate in the
program. However, the districts accounted for the lack of special education students
represented, by claiming that there are no special education instructors in the school or

that those students failed to meet the existing criteria.'*?
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PART THREE: GIFTED PROGRAMS

AND SEGREGATION LAW

“Gifted programs are the last bastion of segregation”143
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Despite the failure of New York City’s gifted programs to include the diverse
populations of the city, scholars have suggested that gifted programs serve an additional
purpose: preventing white flight from city school syste,ms.144 In doing so, it segregates
and isolates New York City’s students.'*® This part of the paper examines the possible
legal challenges which might be brought to the NYC gifted program. It first explains
briefly the history of segregation law related to the schools and the subsequent limitations

placed upon Brown v. Board of Education.!”® This part then analyzes challenges to

school district’s tracking, brought under Equal Protection theories. It also analyzes
challenges to tracking that might be brought under Title VI of the Civil Rights Act of
1964.'*7 This part then concludes by distinguishing between challenges of tracking
systems and challenges of gifted programs, noting special considerations that must be
brought in challenges of gifted programs.
A. BROWN, SCHOOL DESEGREGATION, AND SUBSEQUENT
LIMITATIONS

In 1954, the U.S. Supreme Court condemned segregation within the public

schools in Brown v. Board of Education (“Brown I”).148 The Court noted that

segregation in the schools “generate[d] a feeling of inferiority as to [blacks’] status in the
community that may affect their hearts and minds in a way unlikely ever to be
undone.”® A year later, in the second Brown decision (“Brown II”), the Court ordered
schools that operated dual systems to begin desegregation “with all deliberate speed.”150

Theoretically, Brown I and Brown II promised to put an end to the notion that separate

schools could be equal. During the fourteen years following Brown I, schools continued
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to interpret the “all deliberate speed” mandate to give them latitude to delay and frustrate
desegregation.151 In 1969, the Court charged school systems that operated dual systems
of education with “the affirmative duty to take whatever steps might be necessary to
convert to a unitary system in which racial discrimination would be eliminated root and
branch.”'> Thus, Brown’s promise began to take form.

1153

In 1973, however, Keyes v. School District No. distinguished between

intentional segregative acts and segregation caused by social conditions not directly tied
to purposeful action.”®* The Court noted that the former was reachable, but the latter was

not, regardless of the interplay between governmental and societal forcers."”

Keyes
represented the beginning of a substantial limit placed on the promise of Brown I and

Brown II to end racial segregation in the public schools. Three years later, in Pasadena

City Board of Education v. Spangler,” 6 the Court held that once a desegregation plan was

issued the school was not required to adjust it annually for migration and factors outside
government influence or control.!>” While Brown specifically precluded states from
operating dual systems of education, subsequent decisions began to place limitations
upon its application. These two decisions established a narrow channel through which
plaintiffs had to traverse in order to demonstrate prohibited segregation. Plaintiffs had to
show that the segregation was intentionally caused by the school, rather than caused by
some uncontrollable societal force. As time passed from the original desegregation order,
demonstrating this intention became more difficult.'®

The promise of Brown I continues to be only a promise, not a reality. Recent

segregation cases have expanded the limitations placed upon Brown I by Keyes and

Spangler to dramatically curb the impact of BrownI in the effort to end segregation in
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America’s schools.!” Dowell v. Board of Education of Oklahoma City Public Schools'®

161

and Freeman v. Pitts™™ solidify the distinction made in Keyes and Spangler between

segregation caused by intentional discrimination and that caused by societal forces.

Dowell and Freeman categorize segregation as either de jure or de facto.162 De jure

segregation is that in which the school, by law, operates a dual system.163 Conversely, de
facto segregation is simply the existence of segregative effects, not caused by any actions
or policies of the school.'®

In Freeman, the DeKalb County School District had a population approximately
evenly divided between whites and blacks, fifty percent of its black students attended
schools with higher than ninety percent black populations. 165 Nevertheless, the Court
concluded that the segregation was caused by patterns in the racial composition of
ne:ighborhoods.166 Thus, the Court reasoned, the segregation was a natural condition that
was not the product of state action, but of private choices.'®’ Because the school was not
responsible for the choices parents made to live in segregated neighborhoods, the
segregation was de facto.

In Dowell, the Court held that federal supervision of local school districts was to
be a temporary measure.'® The Dowell Court reasoned that the need for local control
dictated that federal supervision not extend beyond the time necessary to eliminate
intentional discrimination.'® Even though the Oklahoma schools were still remarkably
segregated, the Court declared the system unitary, holding that the “vestiges™ of prior
discrimination had been eliminated.'”® Therefore, only the “vestiges” of de jure

segregation became reachable. Although Dowell did not undertake the task of defining

vestiges, in U.S. v. City of Yonkers,'”! a New York district court defined vestige as “a
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policy or practice which is traceable to the prior de jure system of segregation and which
continues to have discriminatory effects.!”

In these holdings, the Supreme Court reasoned that racial balance is not an end in
and of itself, but rather, that schools are only obliged to eliminate racial imbalances
which have been caused by Constitutional violations.!”™ While the Court recognized that
vestiges from a history of intentional discrimination may linger on, we can not “overstate
[their] consequences in fixing legal responsibility.”174 In essence, this reasoning assumes
that segregation caused by societal forces is distinguishable and separable from
intentional segregation. This treatment views segregation as a inevitable product of
society, rather than as a problem to be eliminated regardless of its source.'”

Consequently, once a school has been declared unitary, a plaintiff must show a
causal nexus between current segregation and past segregative practices.176 This
imposes a heavy burden upon any plaintiff bringing a claim that a school’s practices
violate the equal protection clause. The plaintiff must demonstrate not only that
segregation was caused by a school policy or practice, but also that the policy or practice

was intended to effect such segregation.177

In this manner, even though the Freeman
Court acknowledged the potential for new and subtle forms of discrimination to emerge,
the possibility of ensuring that such forms of discrimination do not hinder our children
seems small.!"®
B. TRACKING AND SEGREGATION

Tracking'” is the systematic practice of sorting students into different levels,

kinds of classes, or programs based upon students’ perceived abilities.'®® Students’

‘abilities’ may be measured by achievement tests, intelligence tests, grades, or teacher
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assessments.181

Students who are placed in high tracks are commonly given access to an
enriched curriculum, gifted classes, magnet programs, advanced placement classes, and
other programs designed to enable students to succeed in high school and prepare
themselves for college. Students who are placed in the low tracks, however, receive a
curriculum slowed down to match low expectations of the students.'® The results are not
surprising. Eighty-five percent of students in the upper tracks attend college, while only
fifteen percent of students in the lower track attend college.183 Experts estimated that
approximately ninety percent of ninth graders are tracked.'® Studies also suggest
tracking sorts students by race, with African-American or Latino students
disproportionately placed in the lower tracks and underrepresented in the higher tracks.'®
Gifted programs represent one kind of tracking, as students with perceived exceptional
abilities are offered differentiated instruction.'®®

As a practice, tracking began in the early part of the twentieth century as both a
response to increasing levels of immigration and as a by product of ‘scientific’ efforts to
identify a causal relationship between intelligence and race.'®” The development of
intelligence testing at the beginning of the century enabled schools to rationalize the
differences between students as caused by differences in innate abilities.'®® As research
began to demonstrate the ineffectiveness of tracking, however, its prevalence began to
decline.'® Nevertheless, Brown I brought with it a resurgence in tracking, as school
districts adopted tracking systems as a means to maintain segregated systems.190 Despite
the segregation festering in today’s tracking procedures as well as the historically racist
roots of tracking, courts have recently declined to find Constitutional violations absent

any intentional segre:gation.191
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In addition, the Court has placed a second substantial limitation upon the ability to

challenge tracking systems with its decision in San Antonio Independent School District
v. Rodriguez.192 The Supreme Court in Rodriguez held that education is not a
fundamental right explicitly protected by the Constitution.'”® The Court refused to apply
strict scrutiny to examine the validity of the San Antonio school district’s method of
funding schools with property taxes, which left schools in impoverished neighborhoods
woefully underfunded.’® Instead, the Court held that strict scrutiny was a standard
reserved for state action which impinges upon a fundamental right protected by the
Constitution or which disadvantages a suspect class.!” Therefore, because Rodriguez
casts education as something less than a fundamental right, the standard of review for
challenges to school tracking systems is lowered. Schools must only show that their
system of classification bears a rational relationship to further an educational goal.'®®
Subsequently, the Court held that education occupies a special position, where,
although it is not a fundamental right, it has special importance in American society.197
Because education occupied this special position, the Court invoked heightened scrutiny,
a standard of review approaching strict scrutiny.198 In order for a regulation to be upheld,

it must have a fair relation to a legitimate public purpose of the state.!®” Nevertheless, in

Kadrmas v. Dickinson Public Schools, the Court upheld a statute permitting North

Dakota school districts to charge students a fee for using school transportation.2 00

Rodriguez and the cases that follow cast education as something less than a fundamental
right. Consequently, challenges to tracking systems, including gifted programs, must
‘avoke claims of racial discrimination in order to avoid application of the reasonable

relation standard.
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Initially, courts looked favorably upon discrimination claims brought against
schools that began tracking to circumvent segregation orders, as it was relatively simple
to show that the prior system of segregation adversely impacted African-American
students.?’! For example, when the District of Columbia placed blacks in
disproportionately lower tracks after it had been ordered to desegregate, the court noted
that the district’s system was unable to accurately measure or predict ability.?**> In
addition, the court held that the tests were culturally biased and the school system’s low
expectations of black students undermined the school’s estimations of the students’
ability.?® The district court held that “the tracking system amounted to unlawful
discrimination.”® Upon appeal, however, only the tracking system at issue, and not all
tracking systems, was held to violate the equal protection clause.’”® Consequently,
tracking as a procedure was not invalidated.

In the early 1970°s a series of cases, mostly from the south in the Fifth Circuit,
prohibited schools which had recently desegregated from adopting tracking systems that
had racially disparate impac‘[s.206 Although these decisions prevented schools from
circumventing desegregation orders, like Hobson, they did not declare racially disparate
tracking per se invalid. Ultimately, relying on logic like that used in Keyes, the Fifth
Circuit designed a test to determine whether past school segregation caused the disparate

results of the tracking system. In McNeal v. Tate County School District, the Fifth

Circuit held that tracking systems with racially disparate effects were invalid, unless the
school could show that “the assignment method [was] not based on the present results of
past segregation or [that it would] remedy such results [by providing] better educational

opportunities.207 Thus, tracking systems were not invalid unless past segregation, rather
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than societal forces, created the disparate results. In this holding, the Fifth Circuit began
to cast the segregative results of tracking as a form of ‘unintentional’ segregation.

As time passes, it becomes more difficult to demonstrate a direct impact of past
segregation upon present tracking systems. Consequently, school districts have recently
been able to demonstrate their tracking systems do not violate the equal protection

clause.2%® In Quarles v. Oxford Municipal Separate School District, the court tried to

disengage its analysis of tracking from the issue of segregation, holding that “educators,
rather than courts...are in a better position ultimately to resolve the question whether

such a practice is, on the whole, more beneficial than detrimental to the students

involved.”® Similarly, in Georgia State Conference of Branches of NAACP v.
Georgia, the court held that achievement grouping was “accepted pedagogical practice,”
and consequently, a plaintiff who challenges tracking practices must demonstrate that the
segregation which resulted was intentional>!® Both courts upheld tracking systems
where the racial disparities were significant 2!

In addition to the separation of tracking from issues of segregation, courts can
also be seen to minimize the segregative practices themselves. One manner in which
courts minimize the segregative practice is by minimizing the effect of the tracking
system. For example, in Quarles, the degree of mobility, the allowance for placement
based upon teacher recommendations rather than test scores, and the acceptance of
parental requests for transfer convinced the court to validate the school’s tracking

s'ystem.212 Likewise, in Montgomery v. Starkville Municipal Separate School District,

the court held that evidence that African-American students were not “locked into’ their
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achievement groups, but instead are likely to move upward and improve over the years
... ” was sufficient to satisfy the requirements of the McNeal test.?!?

Courts have also minimized the segregative effect of tracking by minimizing the
degree of segregation. The Montgomery court noted that the segregative effect of the
district’s achievement grouping was minimal, concluding that the minimal segregative
effect is outweighed by better educational opportunities afforded the students.”™
Likewise, in NAACP, the court ruled that the degree of differences were not substantial
enough to draw an inference of intentional segregation.2 15 These conclusions, however,
mimic the logic used in 1850 by the Massachusetts Supreme Court, that held that the
school had “plenary authority ... to arrange, classify, and distribute pupils ... as they
think best adapted to their general proficiency and welfare, 2!

These decisions rest upon three faulty assumptions. First, the notion that
educational benefits can outweigh the harmful effects of segregation violates Brown I’s
holding that “separate educational facilities are inherently unequal.”217 As courts have
continued to raise the walls which distinguish between de jure and de facto segregation,
they have neglected the mandate of Brown I to end segregation in the schools.

Second, the assumption that schools can accurately identify their students’
intelligence has been questioned by both courts and educators. The assumption that
schools can accurately test for students’ intelligence itself implies that intelligence is
indeed measurable.2'® Moreover, even if intelligence can be measured, it is doubtful that

current practices measure it accurately. Several courts have recognized the inaccuracy of

intelligence tes’cing.219 Likewise, studies have shown that standardized IQ tests
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underpredict the IQ of African-American or Latino students by as much as one standard
deviation.”?°
Finally, school districts are not necessarily in the best position to determine the

educational needs of their students as well as the systems best suited to meet these needs.
Federal funding of education is spending clause legislation.z21 Thus, while local districts
have some degree of control over their activities, they may be limited by federal
regulations. In addition, students ought to have some measure of protection from district
policies resulting in segrega‘[ion.222

Nevertheless, courts continue to adhere to the notion that “tracking practices are

legitimate educational conventions which can be used by school systems if they are not

subterfuges for racial discrimination.”* In Montgomery, the court determined, despite
the racial imbalance among the tracks and the absence of any studies demonstrating
student mobility or improvement, that the school district employed tracking for the
purpose of assisting student learning, rather than as a way to maintain a segregated
system.224 Therefore, any challenge brought to tracking practices that segregate students
within or between schools must demonstrate not only that the schools’ tracking practices
have a discriminatory effect, but also that the school intended for the adopted tracking
practice to have a discriminatory effect.
C. CHALLENGES UNDER TITLE VI

Title VI of the Civil Rights Act of 1964 states that “[n]o person in the United
States shall, on the grounds of race, color, or national origin, be excluded from
participation, be denied the benefits of, or be subject to discrimination under any program

or activity receiving Federal assistance.”” Unlike the Fourteenth Amendment, Title VI
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uses the passive voice. Rather than imposing a duty upon the state not to pass
discriminatory laws, Title VI requires that no person be denied the benefits of a program
receiving Federal assistance, regardless of the reason. In addition, a recipient of federal
funds must take. affirmative action to overcome the effects of prior discrimination.**®
These distinctions are important because they appear to make a demonstration of
discriminatory intent unnecessary.”’ In addition, the Department of Education has
further implemented regulations under Title VI which state that districts may not use

criteria or methods of administration which have the effect of subjecting

individuals to discrimination becuase of their race, color or national origin,

or have the effect of defeating or substantially impairing accomplishment

of the objectives of the program as respect to individuals of a particular

race, color, or national origin.
Consequently, while demonstrating a disparate impact is not sufficient to show
discrimination under the Equal Protection clause, Title VI litigants may advance a
disparate impact theory of discrimination.’® Therefore, Title VI may provide a more
accessible avenue for litigation against schools’ tracking practices or gifted pro grams.230

Under the disparate impact analysis, the plaintiff must first show that the tracking
practice has a disparate effect upon a protected class. Once this disparate effect has been
demonstrated, the burden shifts to the school to prove that the tracking practice has
“substantial legitimate justification” to a legitimate educational interest.' Even when
defendant meets this burden, a plaintiff may prevail if a less discriminatory method of
achieving the objective exists.2*? In NAACP, the litigants advanced a Title VI theory in
addition to the equal protection challenge.” Although the court declined to invalidate
the tracking system based upon Title VI grounds, it did state that, although tracking and

achievement grouping was not per se undesirable, certain methods may be undesirable.*
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In addition, in Larry P. v. Riles,2* a successful Title VI challenge was brought against a

system of classification that disproportionately placed African-Americans in special
education classes based on IQ tests, without requiring a showing of a discriminatory
pulrpose.236 Nevertheless, courts may continue to accept tracking as an accepted
pedagogical practice, necessary to achieve a legitimate educational need.?’
D. CHALLENGING GIFTED PROGRAMS: THE LAST BASTION OF

SEGREGATION

Challenging gifted programs poses different problems than challenging tracking
systems. Although gifted programs may be one component of tracking systems, they
typically affect only a small portion of the total student population.23 ® In addition, while
education has been stated to be of fundamental importance by the Supreme Court, gifted
programs are typically cast as an enrichment.”>® Finally, while students placed in lower
tracks often receive inadequate education, students who are not selected for gifted
programs do not necessarily receive an inadequate education. Because of these
differences, courts may be more likely to accept pedago gical reasons to justify gifted
programs and their practices as a necessary, or even beneficial, educational policy.
Therefore, a challenge to a gifted program should address more than simply a disparate
impact upon underrepresented students, but also the discriminatory procedures that work
to create the disparate impact.

Two cases provide an interesting framework to compare challenges to gifted

programs.240 In Berkelman v. San Francisco Unified School District, the district’s

method of admitting academically superior students to a specialized, college-preparatory

high school was challenged.241 Selection was made on the basis of past academic
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achievement.?** Relatively few members of culturally diverse groups were selected to
the specialized high school.2*® Nevertheless, the court held that the legitimate interest in
establishing such a school outweighed any harm suffered by students denied admission
because they still received an adequate education at one of the city’s other high
schools.2* In other words, the Berkelman court distinguished the San Francisco selection
procedure from tracking systems that were struck down because, while the tracking
systems failed to provide all students with adequate education, San Francisco’s system
did provide adequate education.””® This decision rests upon two implicit assumptions:
that the selection method actually was unbiased and that the specialized schools actually
were beneficial.

In Montgomery, however, the first of these assumptions was questioned.246 The
Starkville school district admitted students into its PEAK gifted program using the
Stanford Achievement Test and the WISC-R test.2*” In the five years preceding the filing
of the suit, only four African-American students had been placed in the PEAK program,
compared with 334 white students placed in the program.248 The court reasoned that
because African-American children test lower than white children on standardized
intelligence tests, the process of using these intelligence tests to select students amounted
to unlawful discrimination.?*® Although Montgomery did not question the benefits of the
gifted program, it did question the selection procedure.

The differences between Berkelman and Montgomery are critical. While students

were admitted into the program in San Francisco based upon their school achievement,
students were admitted into the program in Starkville based upon IQ tests. This suggests

that even though courts have declined to rule gifted or specialized school programs
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invalid, they may find certain procedures of selection to be invalid.>® In addition,
although there was a racial disparity in Berkelman, it was not nearly as glaring as the
disparity in Montgomery, where virtually no African-American students were represented
in the gifted program. This suggests that the degree of segregation created by gifted
programs is an important consideration.

New York courts have not made any decisions on gifted programs alleged to
perpetuate racial discrimination.?>! Nevertheless, two New York cases involving
challenges to admission to gifted programs on other grounds, indicate limitations upon

possible challenges to gifted programs.”>* In Johnpoll v. Elias, a student who was

admitted to a gifted program was not allowed to attend the school of his choice.”®® The
court, relying upon Rodriguez, held that the court was not a “vehicle to review
fundamental administrative decisions such as student placement .... which do not directly
and sharply implicate basic constitutional values.”®* The court thus applied the
reasonable relation standard of Rodriguez, rather than strict scrutiny, which would have
required the school to demonstrate that the method of selection was necessary to achieve
educational obj ectives.?” Likewise, in Bennett, the school system used a lottery system
to select students for its gifted program from a pool of identified students.*® The court
held that the use of the lottery system to deny gifted services to a student identified as

257

gifted did not amount to a violation of due process.

Johnpoll and Bennett establish the rule that in New York, no entitlement to gifted

programs exists.?>® As gifted programs are thus cast as an enrichment, courts may tend to
apply the more liberal reasonable relation standard to challenges to the gifted programs.

In addition, the recent willingness of courts to defer to schools regarding the benefits of
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various educational practices, such as tracking or placement in gifted programs, make
challenges to gifted programs difficult.> Even when a suspect classification is
demonstrated by showing disparate placement in gifted programs or lower tracks based
upon race, courts have still been willing to defer to schools’ findings that gifted programs
and tracking procedures are part of an educational necessity intended to benefit
students.?®® Nevertheless, lessons can be learned from past challenges to tracking
practices and gifted programs. While courts have been reluctant to rule that tracking or
gifted programs are per se invalid, courts have been willing to invalidate certain selection
procedures.2 S This suggests that any challenge to New York’s gifted programs should
closely examine the selection procedures for evidence of discrimination.”®? In the next
part of this paper, we present suggestions to improve the gifted programs in New York
City so that they might provide more access to all students, perhaps making legal

challenges unnecessary.

44



PART FOUR: SUGGESTIONS

“In elementary and secondary education, a decision or characterization
that will have a major impact on a test taker should not automatically be
made on the basis of a single test score.”?
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A. INCLUDE GIFTED STUDENTS IN ALL CLASSROOMS

The easiest, most certain way to eliminate underrepresentation in New York
City’s gifted programs is to include gifted students in all classrooms. The Chancellor
should require that New York City districts operate heterogeneous classrooms. For
example, District 12 includes all children in one class, and no longer segregates “gifted”
and “non-gifted” students.2®* In all schools, all students should be in one classroom and
should learn from each other. If necessary, the “gifted” children can have some
additional services available for accelerated learning. However, all children’s potential
should be maximized. Thus, all children should have the special trips, projects, and
resources that the children in gifted classes have had available.

Because not all populations are fairly represented in the gifted programs, the
gifted programs logically result in de facto segregation. The city can immediately halt
this segregation by employing heterogeneous classroom settings in all districts.
Likewise, the school system should stop labeling children and work to develop the
potential of all children. Moreover, whenever possible, children should not be se gregated

from each other.
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B. THERE SHOULD BE CITY WIDE MINIMUM STANDARDS FOR EACH
DISTRICT’S GIFTED PROGRAM

If gifted programs continue to be available in elementary and middle schools in
New York City, at the very least, the Chancellor’s regulations should outline minimum

standards for all districts regarding content, focus, information dissemination, and

admissions procedures of all gifted programs.

¢ the districts should disseminate information to parents annually in several
languages regarding admission to the gifted program

o all students should be tested for the gifted program

e the districts should be required to rely on subjective criteria in addition to
test scores

e all districts should postpone gifted programs or at least testing until the 1%
grade

e the city should utilize different types of examinations for admission

e upon request, tests must be available in other languages besides English

e districts should administer tests that decrease cultural and socioeconomic
bias

e the science high schools should set aside space for students from each district
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C. BROADEN THE DEFINITION OF GIFTEDNESS

Giftedness should not merely be defined as academic capability, as measured
by tests or high levels of achievement.”®® Thus, programs for the gifted should not only
focus on those who are “generally gifted” or “academically gifted”, as such programs
traditionally have.?%® All New York City districts should take special care to include
those students in the definition of “gifted” who are academically, artistically, or
technically proficient and talented in areas that include leadership or creativity. More
importantly, districts’ programs and admissions policy should actually account for a
broadened definition of giftedness. For example, districts in Texas changed the
admissions procedure to gifted program in order to account for a broadening of the

definition of giftedness, which includes a variety of g,gifte:dness.267
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D. ALTERNATIVE ASSESSMENT PROCEDURES

e STANDARDIZED TESTS SHOULD NOT BE PRIMARY SCREENING

INSTRUMENT

Because IQ tests and most standardized tests do not measure a student’s
creative ability, include cultural and linguistic biases, and fail to measure more than
the student’s knowledge, those types of standardized tests should not be a primary
screening instrument for admission to gifted programs.268 For example, cities like
Detroit, San Francisco, and Houston rely on standardized tests less in order to accurately
identify a variety of giftedness, guard against biases, and insure equitable treatment of all
students.?® At least, due to the inherent inaccuracy of the IQ test, those test scores should
only be used to include students and should not be used to exclude students who failed to
meet the requisite score during the screening process.270

e DISTRICTS SHOULD USE TESTS THAT DECREASE CULTURAL AND

LINGUISTIC BIASES

Districts should administer non-verbal tests to decrease linguistic bias and
thus, boost representation of LEP students in gifted programs. Districts in Texas
administer non-verbal, analytical reasoning examinations.?’! Districts in Los Angeles also
use non-verbal IQ tests for non-native English speakers.272 Moreover, since San Diego
began to administer a non-verbal examination to the students, diversity in the gifted
programs has significantly increased.*”
However, if standardized written tests are administered as a component of

the admission’s procedure, at least the tests must be available to students in a

language other than English. Bilingual entrance examinations for gifted programs are
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only available in a handful of districts, but should be mandatory in all districts in order to
insure adequate representation of LEP students in gifted pro grams.274 For example,
districts in Texas offer bilingual abilities testing to insure that gifted students with limited
Eﬁglish proficiency are not passed over for selection to the gifted program, due to the
inability to express themselves in English.?”

Tests measuring a variety of giftedness and creativity should also be
mandatory in order to test for more than academic achievement and, thus, decrease
cultural or socioeconomic bias. For example, in one California district, examinations
are specifically designed to measure a student’s ability, not merely the student’s
knowledge.?’® Moreover, in Los Angeles, the schools distribute tests designed to measure
creativity ability and leadership skills.?”’ Additionally, in Texas, districts test for
creativity.?”® Alabama’s districts also use an adapted IQ test that emphasizes creativity.”
In North Carolina, the entrance examination was specifically designed to eliminate
socioeconomic bias and use of the examination has resulted in many bright students from
low socioeconomic families being admitted to the gifted program.280

e SUBIJECTIVE CRITERIA SHOULD BE USED TO EVALUATE ALL

STUDENTS FOR ADMISSION TO THE GIFTED PROGRAMS

In order to minimize the inherent biases of standardized testing, districts
should be required to use a multiple assessment procedure including subjective
criteria to evaluate all students for admission to gifted programs. Subjective criteria
should be compulsory in order to avoid the exclusion of deserving students.

All districts in New York City should give substantial weight to such criteria

as interviews, recommendations, and samples of the student’s work as mandatory
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alternative assessment techniques. . For example, Mott Hall, a mainly African-
American and Latino “gifted” school in Harlem, strives to eliminate the biases and
inaccuracies of standardized testing by seeking to identify students who may not
necessarily test well but, who are persistent and aggressive learners.?®! In addition to
administering their own tests, Mott Hall heavily relies on subj ective criteria such as
teacher recommendations and interviews for admission to the school.?® Districts in
Texas also use such subjective criteria as following: work samples, observational data,
students self inventory, and grades.?®

e TEACHERS SHOULD BE TRAINED TO IDENTIFY GIFTED PUPILS

Districts should train teachers to identify “gifted pupils” and to be aware of
multi-cultural learning styles. For example, District 18 utilizes trained Kindergarten
teachers in order to select students for the gifted plrogram.284 Many educational experts
agree that teachers are poor identifiers of “gifted pupils” unless they are properly
trained.2®® Thus, in order to eliminate inherent biases and stereotypes and better use
teachers as a resource, teachers should be trained to not measure students against the
dominant white norm.

e DISTRICTS SHOULD TAKE INTO ACCOUNT THAT STUDENTS MAY

HAVE DISADVANTAGES

Alabama relies on standardized test, but in order to promote equity, districts use a
checklist so that some students can qualify as a “disadvantaged student.”*®® For example,
a disadvantaged student may be a student who is from a one-parent household or who
suffers from poverty. If the student does not meet the requisite score on the IQ test but,

comes close and can be classified as a “disadvantaged student”, the student still may
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qualify for admission to the gifted program.287 Additionally, for example, District 15
gives priority to traditionally underprivileged students who meet the threshold score on
the administered standardized tests in order to increase diversity in the gifted plrogram.288
Moreover, districts in Texas give a few extra points to low income African-American and
Latino students when considering them for admission to the gifted prograrns.289
e TESTS FOR ADMISSION SHOULD BE ADMINISTERED TO ALL
PUPILS

Tests for admission to the district’s gifted programs should be administered
to every pupil. The essential examinations should not merely be available to students
upon the request of a parent or teacher. In San Diego, every pupil is tested for the gifted
program in order to prevent inequity.290 District 29 should be used as an example for all
New York City districts because District 29 tests all the students in second tc:,rrade.291
Similarly, in all districts in New York City, although standardized testing may not
identify every “gifted” student, testing of all students may result in more culturally
heterogeneous gifted classes.

Although opponents may argue that testing every pupil would be very expensive
because it would significantly increase the number of gifted pupils, that is simply not
true. The goal would be to make the gifted program more inclusive, not larger. That goal
could be met by putting a cap on the number of pupils permitted to participate in the
gifted program. Moreover, universal testing would help to provide equal opportunities to

those pupils who have not been identified as gifted, but who would benefit from such a

program.
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E. POSTPONE THE GIFTED PROGRAM, OR AT LEAST ELIMINATE EARLY
TESTING

e THE GIFTED PROGRAM SHOULD NOT BEGIN UNTIL AT LEAST THE

FIRST GRADE

Districts should postpone the gifted program until at least the first grade to
give all children the opportunity to develop cognitively, avoid labeling children early
in their careers and thus, limiting their potential. For example, District 26 defers the
gifted program until first grade to improve the chance of admission for the students that
are learning English as a second lang:,ruage.292 Moreover, postponing gifted programs
would also give districts more time to inform parents about the available gifted
programs.293

e DISTRICTS SHOULD POSTPONE EARLY TESTING

Since early testing can be inaccurate and exclude children who are not yet
fluent in English, districts should be banned from basing admission entirely on an
early IQ test or using the test as a critical first hurdle. All districts should postpone
IQ tests until at least first grade. Inaccurate tests are simply a waste of time and money.
Later testing would give non-native English speakers the ability to obtain a firmer grasp
of the English language. As one district in Queens determined, later testing woﬁld also
give children from a lower socioeconomic background time to develop cognitively.zg4
For example, District 8 uses teacher recommendations as criterion of admission up until
the third grade and uses standardized tests later in the student’s career to combat the

problems of early testing. 293

e DISTRICTS SHOULD PERIODICALLY TEST STUDENTS
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If an early IQ test was administered, the districts should also test students
in later grades. Periodic testing prevents cognitively immature children, who would
actually benefit from the gifted program, from being overlooked. For example, San
Diego’s districts test all students in the second, fourth, fifth, seventh grade, and all new

students entering the school for the gifted program.zg6
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F. DISTRICTS SHOULD HAVE A VARIETY OF GIFTED PROGRAMS
AVAILABLE

e GIFTED PROGRAMS SHOULD OFFER BILINGUAL INSTRUCTION

Gifted programs should be designed to specifically include LEP students

within the program by providing bilingual instruction. For example, at PS 163 the
students in the gifted program can choose a curriculum that is taught in both English and
Spanish.297 Moreover, a gifted program in Hartford, Connecticut, “Encendiendo Una
Llama” was designed to include native English speakers as well as LEP students.?”® In
addition to emphasizing high level thinking skills and development of creative thinking,
the program also emphasizes language development in Spanish and English for all
students.?*

e MENTOR PROGRAMS FOR LEP GIFTED STUDENTS SHOULD BE

AVAILABLE IN THE COMMUNITY

Special services utilizing community resources should be provided for
culturally diverse and LEP gifted students. For example, in Washington, DC, LEP
gifted students from low-income neighborhoods are tutored by volunteer mentors twice a
week 3% Likewise, such a program in districts in New York City would not be expensive
if community resources are expended and the mentors are volunteers. In a mentor
program, not only would students have an opportunity to develop better language and
study skills, but students would also have an opportunity to form a relationship with a
role model.

e DISTRICTS SHOULD ALSO OFFER EXTENDED OPPORTUNITIES TO

LEP AND GIFTED AND TALENTED STUDENTS
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Districts should employ programs that offer extended opportunities to
underprivileged students. For example, a New York City public school, Louis Brandeis
High, provides oppoﬁunities for LEP students to learn about American culture by taking
students to museums, operas, and other culturally enriching activities.®! Additionally,
the Hartford program, “Encendiendo Una Llama” provides extra academic and social
opportunities for LEP students by offering sports programs, homework assistance
programs, resource room, and parent involvement programs to bright, LEP students
before, during, and after school hours.>%

e VARIETY OF PROGRAMS FOR ALL STUDENTS

Because children’s talents and interests are diverse, the opportunities and the
classes available to children should also be diverse. The classes available should
include more than just traditional academics, but some districts only provide gifted
classes for those who are gifted in traditional academic areas. For example, only some
students who are talented in the arts have gifted programs available to them in their
districts. However, some districts have employed a wide variety of classes for children
who are artistically talented, have strong leadership skills or have a particular skill like, a

special knack for telling a s’cory.303 Nonetheless, all districts should move beyond merely

providing gifted classes for those who are gifted in traditional academics.
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G. INFORMATION AVAILABILITY

e NEW YORK CITY DISTRICTS SHOULD HAVE A CENTRAL CITY
OFFICE

In order to prevent underrepresentation in gifted programs, information
regarding such programs should be available in a central office. A central office is
necessary so that all parents can easily obtain relevant information about the gifted
programs available in their districts. Since districts differ in their dissemination of
information, a central office would promote uniformity and, thus, equity between
districts.

e INFORMATION ABOUT THE GIFTED PROGRAMS SHOULD BE

AVAILABLE IN SEVERAL LANGUAGES

Moreover, in order to promote diversity in gifted programs, information
should be available in languages other than English from all districts or ideally, a
central office. This would insure that all parents could obtain information regarding the
gifted pro gram.

e DISTRICTS SHOULD BE REQUIRED TO DISSEMINATE WRITTEN

INFORMATION

If a central office is not created, the districts should be required to
disseminate written material. At least, districts should be required have written

information to send parents, upon request.
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H. ADMISSION STANDARDS SHOULD BE REVISED TO INCREASE
DIVERSITY IN THE SCIENCE SCHOOLS

e SET ASIDE SPACE IN SPECIALIZED HIGH SCHOOLS FROM EACH

DISTRICT

The specialized high schools should set aside spaces for students from each
district to ensure that students from all high schools have an equal opportunity to
competé for admission. In light of the fact that many students have had inferior
curriculums available, the science high schools should be required to accept a certain
amount of students from each district. However, if some students lack the requisite
scores, but are very close and meet the other criteria for admission, the school could
group those students in classes to gether for the first year to bring them up to par. For
example, in San Diego, half of the gifted program consists of students who came close to
meeting the requirements, but demonstrated superior performance in another way.304

Those students are grouped together in “cluster classes”.>®
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CONCLUSION

“[T] refuse to believe that the American public intends to have its children
sorted before their teens into clerks, watchmakers, lithographers, telegraph
operators, masons, teamsters, farm laborers, and so forth, and treated

differently in their schools according to these prophesies of their
T ] . 0306
appropriate life careers. Who are we to make these prophesies?
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The primary failure of New York City’s gifted programs is the failure to make the
opportunity to receive rigorous, enriching education available to all children. New
York’s gifted programs serve predominantly white students with a program tailored to
white, upper middle class cultural norms. Because New York City’s gifted programs
exclude many talented African-American, Latino, and LEP students, these programs have
contributed to unacceptable segregation in New York City public schools. Therefore, the
Chancellor should develop regulations to rectify the shortcomings of the existing gifted
programs.

This report has outlined the existing law, the barriers that limit access to the gifted
program, and challenges that might be brought against New York City’s gifted program.
However, the policy suggestions for revised gifted regulations are the culmination of this
report. We strongly urge the Chancellor to carefully examine the current status of the

gifted program and take steps to overcome the problems we have discussed.

60



61



9

$SSUPaYIS JNOQE UOHBULIOJUI [BISUSD)

AP5 UUodN payIs MMM
9781981098

L00Z-69790 1D ‘S101S
LN ‘peod pRYNed 79€
INO109UT0Y) JO AISISATIN)

pajusje ]
pue paylo oy uo
10]US7) YoIeasay] [BUOMEN

"SSoUpaYI3
uo uorjeuLIoyul [e1ouss ‘sweidoid

paiS AN Inoge UoiieuLioyu]

60L0-89¥-C1¢€

S1ZET AN ‘asnoeIAS

Py suoisumg Q6L

areIS

AN Ul uonesnpd pajusje], pue paylh 10y KoBOOAPY

HLVDV

SSOUPAYJIS U0 UONBULIOJUI [BISUID)

L81T-61CC0C

£795-6020T DA ‘U0IUIYSE M\
¥0G wooy

MN 2AY Aasiaf MAN GS€
uoneanpy yo Jusumiedsg 'S’ N

O
pajuo[e], pue payin

SSoUpPAYIS UO UONBULIOJUL [BISUSD

89C1-58L-T0C

5000Z O UoISuIysem
001 S¥ng
MN IS ST SSTI

URIp[IYD PayD
J10J UOLRIDOSSY [RUOLIEN,

sweidoxd
POYIS o1v1S SNOLIBA INOQE UOHBULIOIU]

LLLI-TE9-TIS

10L8L X1 ‘unsny
oNuUSAY $59I3U0D T0L1
KouaBy uoneonpy Sexal,

uonRONpH PAIUS[R], pue paylnD 0/3

paID 9y} 10} swei3oid Jo
SI019311(T 91E1S JO [IoUne)

(96-S6) swerdoxd PoyiIs S OHOK MIN

10211 AN ‘uApjoo1g
OpL Wooy 1S UOISTUIAIT 011
S04 MaN JO A1) 91} JO uoneonpy Jo pieod

1o oday JUAWSSEsS Y JO UOISIAIQ AN1[IqRIUN0D9Y PUE JUSWSSISSY JO UOISIAICY 1Al LI07] "I(T
_ 10Z11 AN ‘UAPjo01g
sweido1g poylD uo suone[nsay 1S U0ISSWAIT Q11
s IO[[92UEBYD) MOGE UOLBUWLION] LLLT-SE6-81L 201330 S JO[[Pouey)) 901y A1eg
uoneuUrULIdSp 1odal 's|ooyds DAN 8L70T AN ‘AN
JO MAIASI YO JueLmd Surpiesel 0L1-E¢ wooy vzejd [21epad 9T
s1sanbay] uoneWLIOIU] JO WOPaAI] uoneonpd 3o 1daQ 'S’ N A00
"uoLeonpa PETTT AN ‘Aueqly
payis uo sjuased 1o ooqepin3d ] v 186 wooy
juounredsa(q uoesnpH 18IS €LLS-VLY-81S uoneonpy peyin-jusunuedsq uoneonpy S3els AN Kared A1\
o[qe[leAY UOHRULIOIU] auoyd 2011 O/SSRIPPY UONEZIUESI0/AWEN
SLOVINOD TNAdTHH

'V XIANAddV




£9

“SUL00JSSB[D JB[T3al

u1 paAtss sjuspmys peynusp] weisord payis oN SUON ON | 01€Z-8CE-8IL SUON 4!
IounaN.
*s[jes suoyd wingal Jou pi(J USAI[H 10LISIJ €96S-706-81L eleqled 11
ueuLIDg
-s[jeo suoyd umja1 jou pIp usf, PLISIJ 0L0L-¥8S5-81L sufIsHYD 01
o[qP[IBAE UOHRULIOJUL OU Py SUIN 19LISIA ON | 0919-189-81L | PIRYI0D uesns 6
"s[[ed suoyd w1 Jou pIp WSy 1010sIq 0018-60¥-81L 8
"3]qB[IBA® UOHBULIOJUL OU PBY USASS JI14SI(J ON | 18¥0-T6T-8IL L
"€T¢ SI ‘Tooyds
oyeredos sey weiSold poyid (oA S1BIPAULISIUY “86 Sd
UILIAM [00YOS AIOAODSIP © SE Unl Wweid0id Alejuawafy oN | TI11¥-S6L-C1C eFe1] BLIRIA 9
*1sanbai apad
Io]JE S[RLISJEUI UONBULIOJUL PUSS JOU PIP SAL] 10LUSIT ON | €£ZSL-69L-TIT Auoyguy “1q S
-we1So1d payrs
a1 Surpedax s{[eo suoyd winjal jou pIp N0 PLOSIJ 005¢-878-C1C 14
wes3oxd payl3
oy SurpreSar s[[eo suoyd wimyal Jou pIp 921, PLISIJ 088Z-8L9-T1C £
SoSSe[D SN0aUaZ0I9)aY pue PaYils JO SIIXIA BuruseIoS Paseq OUBULIOMS] ON | LOV6-0£€-TIT | urtIpaLL] 2U9[] z
weiSoxd payIs
oy} SurpieSai s[jeo suoyd wInjal Jou pIp SUQ PLISIT L9L6-T09-TIT ootjey ueol 1
9|qe[IBAY JOJRUIPI00D)
uondiiose@ ueidold sjusuannbay uvoissiupy | 19[ydued | Suoyd LIS wesdoid | 1ousid

SINVIO0dd CALLATD LOTILSIA 40 NOLLJIIDSAd

‘d XIANAddY




¥9

“S[BLIoTRW oad
pue uoiyeuLIojul pajsenbal puss Jou pip T 10MSIA STII-vLS-8IL ydesof -1 144
"s[[ed suoyd winjal J0u pIp £7 PLUSIA 0098-0LT-81L UBLIMAN PH £C
*3[qQE[IBAE UOIJBILIOJUY
10130 ou pey 7z Lusiq “1oded [e00] Ul SJUSWISILISADE
PUE (oW JO P10 YSNOIY) PaSIISAPE A[uo st weidold ON | 0008-89€-81L | PUPRIPH BT 44
"§[[eo suoyd uInja1 J0u pIp [ IPHISIA 00ST-¥1L-81L | UOSIN B[I9US 1T
sjediournid
“Supjury) [eonA[eue pue ‘Fup{ew UOISIOSp ‘AIATIRAIO UO pUE SI8YOEBD ], WOOISSE[D) Aq Sunss)
$N00,{ “UONONISU] PAIRIUAIAYI(] ‘UOHONYSU] ONBWSY, | 10§ UOHBPUSLIIIOSY 9sa 1, ANIqY [00Y2S SOA | 1¥TS-T69-81L Asjsano) yoef 0Z
Ays1eqn]
s[[eo suoyd wimoa1 j0u pIJ 61 WLISIA €1S1-Tr9-81L BuleyL 61
JUSWILLSUT SUIUSI0S
padofaasp A1E00[ “UOIEPUSWITIOIAL
I9UDES) ‘51S9) JUSWIAASIYIR SONRUISLIBW
pue Surpear quowiSpn[ sAnenSTUIWIPE
*UOI1RIS[9008 PUR JUSTIYDLIUT pue Jayoee] quared s, OI SOA | SZIS-LT6-81L | PIeyusqmy [20[ 81
*s[[eo suoyd umgal jou pIp L1 1SIA 00Cy-+09-81L L1
][> suoyd uInja1jou pip 971 I9LISIA TILP-616-81L 91
"s[[eo auoyd wmja1jou pIp ST PMISIA 00€6-0€€-81L Iajed euuoqg 9!
“s[1e suoyd uIm1a1 Jou pIp [ ILISIA 008y-£96-81L ssijd piAed 14!
"s[1ed suoyd winjal Jou pIp €1 9LISIA P0TE-9E9-81L £l
o[qe[IBAY I01BUIPIO0D)
uonduosaq weidoid sjueurexinbay uoissiwpy | 19[yduwed | 2uoyd LIS weiSoxd | 19LUSIT

SINVIOO0Ud ALAD LOTILSIA 40 NOLLJRDSHd




¢9

uBULIOD O
*s[reo suoyd il 10U pIp Z¢ PLISIA OTI-VLS-81L Asreq 1d [43
sino
A1e3o8pnq Jo asneoeq wreiSold payls yim Aeme pig QUON OoN | $891-06€-81L Aowrs] "SI 1€
USIp[LYd uspesIopuly [[e
0] USAISG JUSLUSSISSY 109[[S)U] JO AIMIONUS
“spIeo 1oday Jo maaay ‘ejdures
SUBIIA ‘9100 153, POZIpIEpUBlS IayJ,
-weago.ld JuswyoLIR PI)RIS[adY 9SIP[PRYD UBILEH-[[NZUY sok | 009%-LLL-81L arueydalg 0€
-193B9Y)
pue ‘uononysul Supim ‘einduos ‘Apms juspuadaput
‘spIe [RINYND ‘$)[00(q 18aId Jopun{ ‘syrun onjeway} *SUONEPUSUILIOIX
:opnjout syusuodmo) "saouaBI{j2Iuf ardnnA Jo A109y], J1oyoea) pue ‘uosso[S ‘ojdues FupLm ukysiad
pUR [9POJl PELLL, [[[NZUSY UO poseq UsIsap urel3oid ‘opein) ,,Z AU} Ul Pajsa) SIJuapms Arong seX | 0065-8L6-81L QUUSLIPY 6¢C
*S[eLIoJeUl pUE UOIRULIOJUL Pajsanbal puas jou pIp 87 ZIeMyog
joLnsI(] "SUDLIM U UOTRULIOFUL 10] s)sonbal el ISUA ON | 8¥88-0£8-81L so1uef 8T
‘s[eLIjeul
pue uoreULIOFuL pajsanbal puss jou pIp L7 WMISIA CTLS-TY9-81L u1a1§ sulloH LT
*a]qe[IeA® UOLJRULIOJUL OU PBY 97 191ISIA 0069-1€9-81L 9C
"SSB[9 UOLEPUSILIOINY
pareIs[eo0e ‘oreledas ul suLpNIs PaYLD :meiSosd vydjy 1oyoea], uodn 1531, O USAID oN | L§9L-187-81L | Hegald 91992d ST
Q[qe[IBAY JI0JRUIPIO0))
uondposa( weisoly sjuowasinbay uorsstwpy | Iopydwed | suoyd PLISIA weiSold | 10LasI(q

SINVYOHOUd AALAD LOTILSIA 40 NOLLJTIHOSHA




66



APPENDIX C:

TIPS FOR PARENTS

e Obtain a copy of the handbook for parents of gifted pupils distributed by the
State Education Department. The State Education Department has developed and
distributes a handbook for parents of gifted pupils. See Appendix A for a number to
contact.

e Inspect the type of program your district has created. The Chancellor’s
Regulations require New York City school districts to develop either 1.G.C. classes,
S.P. classes, or alternate gifted programs. Each district has a gifted coordinator.
Attached at appendix B is a list of all district gifted coordinators. The State
Education Department also maintains a record of all gifted programs.

e Become familiar with the different types of programs possible. 1.G.C. and S.P.
classes are not necessarily the same. Different districts will have different standards
and objectives for their gifted programs. Inspect the programs of several different
districts to be sure that the program in your district meets your child’s needs.

¢ Sequential Math is an important class for success on the admissions tests to the
science high schools. When examining gifted programs, note the number of
Sequential Math classes offered. ACORN’s study indicates not only that Sequential
Math is extremely important for success on the science high schools admissions tests,
but also that the number of sequential math courses offered by districts varies

tremendously.
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e Parents have a right to information about gifted programs. Chancellor’s
regulations require districts to inform parents of gifted children of opportunities that
exist within the district. As the ACORN study shows, districts too often refuse to
provide such information to parents who request it.

e Parents have the option of sending their child to a neighboring district’s I.G.C.
or S.P. program if their home district offers an alternative program which does
not satisfy the parent. The Chancellor’s regulations require neighboring districts to
admit your child to their .G.C. or S.P. program if your child meets the criteria for
eligibility in I.G.C. or S.P. programs and your home district offers only an alternative
gifted program.

e Become familiar with the testing procedures of your district as well as those of
neighboring districts. Many districts use an 1.Q. test as the sole criteria for
admission into their program. Some use only achievement tests, given to students in
the spring.

e Become familiar with the criteria for eligibility. The Chancellor’s Regulations
impose minimum criteria for eligibility in gifted programs. These criteria are based
largely upon the citywide achievement tests given each spring. Individual districts
may impose other criteria for eligibility into their program. Contract the coordinator
of gifted programs in your district for these requirements.

o Testing for admission to gifted programs is often done before kindergarten.
Several districts test students for giftedness before they even enter kindergarten. In

those that do, admission into the program past this date is relatively rare. For

68



example, before they began delaying testing District 26 filled over 300 of its 360 slots
in their gifted program with tests given to students before kindergarten.

Referrals to gifted programs may be made by parents, teachers, or
administrators. New York law affords parents the right refer their children for
evaluation for giftedness. Although the Chancellor’s Regulations state that principals
and teachers have the responsibility to select students for placement in gifted
programs, this does not abrogate parents’ rights to refer their children. This does not,
however, mean that the districts must test your child.

Parents are not to be charged a fee for the administration of diagnostic tests or
evaluations to determine giftedness. New York law was amended in 1997 to ensure
that parents are not deprived of an opportunity to discover their child’s giftedness
because of a lack of financial means.

The Office for Civil Rights is currently investigating New York’s Gifted
Programs. The Office for Civil Rights is examining New York’s gifted programs for
evidence of discrimination based on race. This examination has caused a delay in the
new version of the Chancellor’s regulations.

Parents who believe that their local school district has committed a violation of
Title VI may file a complaint with the Office for Civil Rights. Title VI prohibits
schools from discriminating based upon race. The Office for Civil Rights in the
Department of Education is the agency responsible for ensuring compliance with
Title VL. If you believe your school is discriminating in its tracking or gifted program

based upon race, you may contact the OCR. See Appendix A for the number. Your
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complaint must be filed within 180 of any alleged violation and it must describe the

alleged violation and the discriminatory effect.
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APPENDIX D:

DEMOGRAPHICS OF STATE GIFTED PROGRAMS

State % % Gifted % % Gifted % % Gifted
Enroliment | Enrollment Enrollment Enrollment Enroliment Enroliment
African- African- Latino Latino White White
American American

Florida 24.5 6.2 13.6 5.4 60.0 85.4

Tilinois 21.5 12.3 10.4 4.2 65.2 77.6

Louisiana 44.5 16.7 ———- ——— 52.9 79.7

N. Carolina 30.2 8.0 - - 66.0 89.2

Pennsylvania | 13.4 1.3 3.0 97 81.7 85.2

Texas 14.3 8.1 34,9 19.2 48.3 68.4

Virginia 25.5 11.1 2.5 1.3 68.5 77.3
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! See D. Y. Ford, The Recruitment and Retention of African-American Students in Gifted Programs:
Implications and Recommendations, at 13 (1994), microformed on Eric Document 388012; A. Harry
Passow & Mary M. Frasier, Toward Improving Identification of Talent Potential Among Minority &
Disadvantaged Students, 18 Roeper Review 198, 198-99 (1996); Bella Kranz, Identifying Talents Among
Multicultural Children, microformed on Eric Document 370320, at 8-11 (1994); James J. Gallagher,
Education of Gifted Students: A Civil Rights Issue?, 76 Phi Delta Kappan 408, 409 (1995). See also Hoard
Gardner, FRAMES OF MIND, (1983). Gardner here presents his seminal work on multiple intelligences. He
identifies seven forms of intelligence: linguistic, logical-mathematical, musical, bodily-kinesthetic, spatial,
interpersonal, and intrapersonal. /d.

2 A. Harry Passow & Rose A. Rudnitski, STATE POLICIES REGARDING EDUCATION OF THE GIFTED AS
REFLECTED IN LEGISLATION AND REGULATION, at 19-20 (1993), microformed on Eric Document 379849

3 Dennis P. Saccuzzo, Nancy E. Johnson, and Tracey L. Guertin, Identifying Underrepresented
Disadvantaged Gifted and Talented Children: A Multifaceted Approach, at 2 (1994), microformed on Eric
Document 368095.

* passow & Frasier, supra note 1, at 197 (quoting W.H. Bristow, M.C. Craig, G.T. Hallock, & S.R.
Baycock, Identifying Gifted Children, at 10 in THE GIFTED CuiLp (P. Witty Eds 1951).

5 Ford, supra note 1, at 1; Ernesto M. Bernal, Finding and Cultivating Minority Gifted and Talented
Students, at 1 (1994), microformed on Eric Document 391345; Saccuzzo, Johnson, & Guertin, supra note
3, at 2 (noting that OCR statistics reveal that African-American and Latino students are underrepresented in
the nations cities by as much as 70%); Angelia Dickens, Project, Revisiting Brown v. Board of Education:
How Tracking Has Resegregated America’s Public Schools, 29 Colum. J.L. & Soc. Probs. 469, 499-500
(1996) (citing KENNETH J. MEIER ET. AL., RACE, CLASS, AND EDUCATION, THE POLITICS OF SECOND-
GENERATION DISCRIMINATION 5 (1989) (hereinafter MEIER)). See also, Brent Staples, The Battle for
‘Gifted’ Education, N.Y. TIMES, May 3, 1997, §1, at 22 (noting that black and Latino children make up
approximately twenty-seven percent of the public school population, but only thirteen percent of the
population in gifted programs).

¢ Dickens, supra note 5, at 499 (citing MEIER, supranote 5, at 5).

7 See NEW YORK ACORN SCHOOLS OFFICE, SECRET APARTHEID; A REPORT ON RACIAL DISCRIMINATION
AGAINST BLACK AND LATINO PARENTS AND CHILDREN IN THE NEW YORK CITY PUBLIC SCHOOLS, 5 (1996)
(citing data from a March 16, 1995 memorandum to the Board of Education from then Chancellor Ramon
C. Cortines, Re: Program to Increase Diversity in Specialized Science High Schools) (hereinafter ACORN
1). Bronx Science and Stuyvesant high school are specialized magnet schools, considered to be the crown
jewels of the New York City public school system.

8 NEW YORK ACORN SCHOOLS OFFICE, SECRET APARTHEID II: RACE, REGENTS AND RESOURCES, at 24-
25 (1997) (citing Internal Board of Education bar graph describing number of students sent by each district
to Booklyn Tech, Bronx Science, and Stuyvesant) (hereinafter ACORN II).

9 DIVISION OF ASSESSMENT AND ACCOUNTABILITY, OFFICE OF THE CHANCELLOR, CITY SCHOOL DISTRICT
FOR THE CITY OF NEW YORK, PROGRAMS SERVING GIFTED AND TALENTED STUDENTS IN NEW YORK CITY
PUBLIC SCHOOLS 1995-1996, 6 (1996) (hereinafter CITY REPORT). The report estimated the Latino
population citywide at 37.3, the African American at 35.9, and the White at 17.4. The City Report
estimated the population in gifted programs as 21.7 percent Latino, 35.7 percent African-American, and
27.4 percent white. /d. While the City Report found significant underrepresentation of Latino students in
gifted programs, as well as overrepresentation of white students in the gifted programs, it did not find any
underrepresentation of African-American students. However, not all districts responded and some of those
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which did respond did not include statistics regarding the racial composition of their programs. These
absences make the findings somewhat suspect. A district failing to report which ran gifted programs with
significantly high numibers of white students would tremendously alter the findings. In addition, if the
reporting districts had significant minority populations, this too would skew the results. Rather than
drawing a comparison to the citywide population, the City Report should have only drawn the comparison
to the population of those districts which reported. Because of the incentive to report information which
makes districts appear discrimination free, and the correlating disincentive to report information which
evidences discrimination, we suspect that those districts which had more balanced programs reported, while
those who had programs which were unbalanced did not. Consequently, we estimate that the actual
underrepresntation is more in line with the national estimates. A table demonstrating the racial
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School Reform, 79 Phi Delta Kappan 568 (1998). Kohn argues that gifted programs and grades serve not
so much to provide better education but to meet admission criteria at selective colleges and universities,
and therefore the middle class parents whose children are in the gifted programs fight to keep exclusionary
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37 N.Y. Educ. Law § 4451 (1).
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# Regulation of the Chancellor for the City School District of the City of New York, A-520 (I).
50 Regulation of the Chancellor for the City School District of the City of New York, A-520 (D).
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American Students, 70 The Clearing House 6, available on westlaw, WL 10824680, JULY 17, 1997.

197 e ACORN 11, supra note 8, at 18-22.
108 Id

199 Gee Sengupta, supra note 11.

119 goue CITY REPORT, supra note 9, at 7.
11 See Sengupta, supra note 11.

2 Rapheal Sugarman, Rift Arises on Gifted Program Hit as Biased, N.Y. DAILY NEWS, Mar. 1, 1997 §
(news) at 8.

113 Interview with District, 6. 9, 22 & 7 personnel (July 1998).
14 See Interview, supra note 113.

115 See Interview, supra note 113.

77



116 See Sugarman, supra note 13.

ur g

118 Soe ACORNII, supra note 8, at 18-22.
119 Id.

120 Spe Goodman, supra note 60.

121 Gpe ACORN II, supra note 8, at 18-22.
122 Id

13 See Goodman, supra note 60.

124 See ACORNII, supranote 8, at 10-17.
125 Id

126 ]d

2

128 R obert J. Sternberg & Pamela R. Clinkenbeard, The Triarchic Mode Applied to Identifying, Teaching,
and Assessing Gifted Children, 17 Roeper Rev. 255 (1995).

129 Goe ACORN II, supra note 8, at 10-15.
130 Id

131 [d

132 See Owens, supra note 88.

133 §pe CITY REPORT, supra note 9, at 13.
B34 g

135 Id

B 1d. at4-7.

137 g

138 Id

139 Id

o pg

4l g

142 Id

78



43 Brnesto Bernal, The Implication of Academic Excellence for the Culturally Diferent Gifted, in
ACADEMIC EXCELLENCE: ITS ROLE IN GIFTED EDUCATION, 65 (Kanevsky, ed. 1984).

144 ooe Kohn, supra note 12 (noting that detracking schools would be an invitation to white flight) (citing
Ellen Brantlinger, et. al., Self-Interest and Liberal Educational Discourse: How Ideology Works for
Middle-Class Mothers, 33 Am. Ed. Res. I. 571 (1996) & Amy Stuart Wells & Irene Serna, The Politics of
Culture: Understanding Local Political Resistance to Detracking in Racially Mixed Schools, 66 Harv. Ed.
Rev. 93 (1996)).

145 e ACORN 1, supra note 7; ACORN II, supranote 8; CITY REPORT, supra note 9.

146 347 .S, 483 (1954) (hereinafter Brown I).

47 42 U.S.C. § 2000 et seq.

18 347 U.S. 483, 494 (1954).

149 I d.

150 Brown v. Bd. of Educ., 349 U.S. 294, 301 (1955) (hereinafter Brown II).

151 oo Freeman v. Pitts, 112 S.Ct 1430, 1436 (1992) (noting that the DeKalb County School System was
one such district).

152 Green v. County Sch. Bd., 391, U.S. 430, 438 (1969)

133 413 U.S. 189 (1973).

15 Id. at 208.

155 14

156 427 U.S. 424 (1976).

157 14

158 Harvard Note, Teaching Inequality: The Problem of Public School Tracking, 102 Harv. L. Rev. 1318,
1325-26 (noting a series of cases where plaintiff’s were not able to demonstrate that current segregation

was directly impacted by past practices).

159 Bd. of Educ. of Oklahoma City Pub. Sch. v. Dowell, 111 8. Ct 630 (1991); Freeman v. Pitts, 112 8. Ct.
1430 (1992).

160 111 8. Ct. 630 (1991).

161 112 S. Ct. 1430 (1992).

162 Dowell 111 S. Ct at 637-38; Freeman 112 S. Ct. at 1447-48.
168 Dowell 111 S. Ct at 637-38

164 Id.

165 Freeman at 1446-47.

79



1% 1d. at 1448.

167 ]d

18 Dowell 111 S. Ct at 637.

1 Id at 638.

170 ]d.

171 833 F. Supp. 214 (S.D.N.Y. 1993).
12 Id at218.

3 Freeman, 112 S. Ct. at 1447.

174 Freeman, 112 S. Ct. at 1448,

15 Robert L. Hayman Jr. & Nancy Levit, The Constitutional Ghetto, 1993 Wis. L. Rev. 627, 651-653
(1993).
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have imported much of the reasoning used in Griggs. See, e.g., Georgia State Conference of Branches of
NAACP v. Georgia, 775 F. 2d 1403 (11th Cir. 1985). The Supreme Court, however, held in Guardians
Ass’n v. Civil Service Comm’n, 463 U.S. 582 (1983), that Title VI prohibits only intentional
discrimination, but that it does grate federal agencies the authority to promulgate regulations which prohibit
conduct with racially disparate effects.

28 34 C.F.R. § 100.3 (b)(2).

 Georgia State Conference of Branches of NAACP v. Georgia, 775 F. 2d 1403, 1417 (11th Cir. 1985)
(stating that a disparate impact theory may be brought if the suit is brought under a regulation promulgated
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Administrative Proceeding in the United States Dept. of Educ. No. 84-VI-16, at 2 (1984), cited in Harvard
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impact theory
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B4 Id (stating that measuring achievement by ability in subject is a valid method of grouping and that
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6 Id. at 982-83.

57 See Quarles v. Oxford Mun. Separate Sch. Dist., 868 F.2d 750, 755 (5 th Cir. 1989) (holding that
“educators, rather than courts...are in a better position ultimately to resolve the question whether such a
practice is, on the whole, more beneficial than detrimental to the students involved”) (quoting Castanada v.
Pickard, 648 F.2d 989, 996 (5th Cir. 1981).

B8 See, e.g., COUNCIL, supra note 22, at 28-30 (noting that nationally approximately 3.5% of the student

population is enrolled in gifted programs). In New York, 6% of the student population is enrolled in gifted
programs. Id.
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families).

See Staples, supra note 5.

282 I d

See Berls, supra note 267.
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