The State Education Department

Before the Commigsioner

Appeal of IVANA ESPINET, on behalf of
her son + REBECCA HERZ, on
behalf of her children [l ang
B CoTHERTNE  UHUNG, on behalf
of her daughter LEANDRE
M. JOHN, TITI, on behalf of his son
B cTEPHANTE KETTH, on behalf of
her daughter + MARIA
MCGRATH, on behalf of her son
] and CAROL SHELDRAKE
HERNANDEZ, on behalf of her son [,
from -action of the New York ‘City
Department of Bducation and the
EBrooklyn East Collegiate Charter Schoesl
regarding school utilization.

Michael A. Cardozo, Corporation Counsel, attorney for
respondent New York City Department of Education,
Chlarens Orsland and Emily Sweet, Esgs., of counsel

Whiteman Osterman & Hanna, LLP, attorneys for respordeant
Brooklyn East Collegiate Charter School, Carrie BE.
Flynn, Esg., of counsel ‘

Petitioners challenge a determination of the New York
City Department of Education (“*DOE") relating to the co-
location of the Brooklyn East Collegiate Charter School
(“BECCS" collectively ‘“respondents”) in 1 Public school
building. The appeal must be gustained in part, '

Petitioners are the parents of children who attend
P.5. 9 Teunis G. Bergen School (“p.g3. 9") in Brooklyn, New
York, P.8. 9 serves students in grades pre-kindergarten
through five and is located in the K009 building in
Community School District 13 (%Koo building” or “the
building”). PB.8. 9 i= currently co-located in the K009
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building with M.S. 571, which serves students in grades gix
through eight.,

During the 2010-2011 school year, BECCS served 80
fifth-grade students and was temporarily co-located with
two charter high schools in the K343 building in Community
School District 17. However, regpondents explain that this
arrangement is not intended to be permanent as the X342
building cannot accommodate BECUS’s planned expansion to
serve grades mix, seven and eight,

On December 20, 2010, DOE issued an Educational Impact
Statement {(“"EIs") and Building Usage Plan (*BUPR")
(collectively referred: to ag the ‘Decembar 20 EIS")
pursuant to Education Law §82590-h(2-a) and 2853(2)(a-3).
Among other things, the December 20 EIS proposed that,
starting in geptember 2011, P.8. 9, M.8. 571 and BECCS
would be co-located in the X009 building. The December 20
EIS referenced a separate EIS, issued on the same day, in
which DOE proposed that M.8. 571 would close at the end of
the 2012-2013 school year due to poor performance.! The
December 20 EIS stated that, during M.8., 571’s phase-out
and closure, BECCE would expand to serve grade six in the
2011-2012 school year, grade seven in the 2012-2013 school
year, and grade eight in the 2013-2014 school year.

On January 21, 2011, DOE issued an amended ETS and BUP
(collectively referred to as the “January 21 EIS"). 1In its
verified answer, DOE explains that the January 21- EIS
corrected typographical errors and formatting, deleted
redundant language, and “corrected projected enrollment
ranges to better reflect the DOE’s enrollment projections
for the schools that would be served in building K009.” on
January 24, 2011, a public hearing (“hearing”) was held
regarding the January 21 ETS, and on February 3, 2011, the
Panel for Educational Policy (“PEP’) approved the proposal.?
This appeal ensued. By letter dated March 9, 2011,
petitioners were directed to join BECCS as a necessary
party pursuant to §275.1 of the Commissioner’s regulations.

Although the petition is not entirely clear,
petitioners appear to argue that DOE's “proposal process

' petitioners do not challenge the EIS regarding the phase-ocut and

clogure of M.S. E71, which was approved by the Panel for Educational
Policy (“PEP”) on February 3, 2011,

® The record indicates that eight PEP members voted in favor of the
propogal, while four members voted against it, -
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was flawed” based on its failure to consider proposals for
P.8. 9'’g2 expansion and to consult with P.8, 9’8 achool
leadership team (“sLT”), parent teacher organization
("PTO") and administration prior to issuing the December 20
EIS. Petitioners also contend that ne PED members were
pPresent at the hearing. Petitioners further allege that
the January 321 EIS contained substantial revisionas and
argue that DOE thug failed to comply with the notice and
hearing requirements of Education Law §§2590-g(8) (b) and
2590-h(2-a) {(a-1) and the Chancellor’'s  Regulations.
Petitioners also maintain that the January 21 EI8 “contains
a number of mistakes and oversights”® and “erroneously”
characterizes the impact of the broposed co-location on

P.5. 9 students,. Finally, petitioners contend that the
PEP' g2 approval of the proposal was “premised on
misinformation” provided by DOE. - Petitioners request

annulment of the determination to co-locate BECCS in the
K002 building.

Respondents deny petitioners' allegations and contend
that DOE complied with all statutory requirements. In
addition, respondents maintain that any errors in the EIS
were de minimue and/or promptly corrected and that
petitioners were not prejudiced thereby. BECCS argues,
inter alia, that the appeal must be dismissed as untimely.

Preliminarily, I note that this appeal was commenced
pursuant to Education Law §2852(3) (a-5), which was added in
2010 (Chapter 101 of the Laws of 2010) and provides for an
expedited process for appeals to the Commissioner of
Education regarding the location or co-location of a
charter gchool within a public school building in the City
School District of .the City of New York. Specifically, the
expedited process is available for appeals involving:

the determination to locate or co-
locate a charter school within a public
school building[,] the implementation
of and compliance with the building
ugage plan  developed pursuant to

* In its verified answer, DOE acknowledges that the January 21 EIS

ineludes several typographical errore identified by petitioners,
including references to building K322 (rather than building Xo09), a
statement that building X009 hag two gymiasiuma (rather than one), and
a statement that building K009 was built in 1967 {rather than 1957) .
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[(BEducation Law §2853 (3) {(a-3)1]
[and/or] the wrevision of a building
ueage plan ... on Lhe grounds that such
revision fails to wmeet the prandards
set forth ln [Fducation Law B2853(3) (a-
3) (2} (R)] (Education Law §2853[3] (a-
5.

Initially, I musl address several procedural issues.
The purpose of a reply 18 to regpond to naw materigl or
affirmative defenses set forth in an answer (8 NYCRR
§8275.3 and 275.14) . A reply ie not meant to butlress
allegations in Lhe petition or to belatedly add assertions
that should have bheen in the petition (Appeal of Caswell,
18 Ed Depl Rep 472, Decizion No. 15,220; Appeal of Hingon,
48 1id. 437, Decigion No. 1E,508; Appesl of Baez, 4y id,
418, Decvision No 15,901), Therefore, while I have raviawed
the reply, I have not.cemsideared thoge portions containing
new allegacions or exnibits that are not responeive to new
material or affirmative defenses sel forth in the ansyer,

Togather with its wvarified auswer, DOY submitted an
affidavit rrom itg Deputy Fxecutive Diractor of the Office
of Portfclio Planning (*deputy director”), In their reply,
petitioners object to the deputy director’s affidavit on
the grounds that it conlalos hearsay statements and is
“argumentative, fulls  of citatione, and rife with
conclusions of law and fact.” Petitioners argue that the
affidavit “is nothing more than a pupplemental pleading
that the Commigsioner did not authorize” and should be
stricken from the record. T dieagree. SGection 275.13 of
the Commissiocuer’s regulations sets forth the process by

which a respondent must serve itg answer, “toyether with
all .of respondent’'s attidavits, exhihits and other
supporting papers.” As a wresult, T [ind that the deputy

direcior’'s affidavit was properly submitted in gupport of
DOE's answer.

I find no merit to BECCS’s contention that the appeal
is untimely. An  appeal to the Commigeioncr must be
commenced within 30 days frum the making ot the decisgion or
the performance of the act complained of, unless any delay
is excuped by the Conuissioner for good cause shown (8
NYCRR §275.16; Appeal of Lippolt, 48 Hd Dept Rep 457,
Decision No. 15,914; Appeal of Williamsg, 48 id. 343,
Decision No. 15,879), The xecord indicates that the
determination from which petitioners appeal, the PEP's
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approval of the January 21 EIS, occurred on February 3,
2011. As a result, petitioners had to ' commence their
appeal on or before -March 5, 2011, which was a Saturday.
Where, as here, the 30-day period in which to commence an
appeal ends on a Saturday, Sunday or a 'public holiday, a
petition may be served on the next succeeding business day
- (8 NYCRR §275.8[al). Petitioners, therefore, had until
March 7, 2011 to serve their petition, which they did. In
addition, by letter dated March 9, 2011, my Office of
Counsel directed petitioners to join BECCS as a necessary
party by personal service no later than March 11, 2011.
Petitioners complied with this directive, Accordingly, I
find the appeal to be timely, ,

Education Law §2590-h(2-a) was added in 2009 ag part
of the New York City school governance leglslation (Chapter
345 of the Laws of 2009). Among other things, Education
Law §2590-h(2-a) requires the Chancellor of the City School
District of the City of New York (“Chancellor”) to prepare
an EIS for any proposed school closing or “*significant
change in school utilization” for any public school located
within the City School District. Education Law §2590-h(2-
a) also prescribes notice and filing requirements for such
Statements. As I concluded in Appeal of Battis (50 Ed Dept
Rep _ , Decision No. 16,115), the appropriate standard of
review under Eduycation Law §2590-h(2-a) is subgtantial
compliance, and on the record before me T find that DOE
substantially complied with the statute’s notice and filing
requirements,

I find no merit to petitioners’ claims that DOR failed
Eo consult with P.8. 9's SLT, PTO and administration prior
to issuing the December 20 EIS and that no PED members were
present at the public hearing. In an appeal to the
Commissioner, a petitioner has the burden of demonstrating
a clear legal right to the relief requestaed and the burden
of establishing the facts upon which petitioner seeks
relief (8 NYCRR §275.10; Appeal of Aversa, 48 Ed Dept Rep
523, Decision No, 15,936; Appeal of Hansen, 48 id. 354,
Decision No. 15,884; Appeal of P.M., 48 id. 348, Decision

No. 15,882), DOE correctly maintaine that there is no
statutory requirement for such congultation or the
attendance of PEP members at the public hearing. Indeed,

other than conclusory assertions, petitioners provide no
evidence or legal authority to support their claims,
Although early consultation and collaboration regarding co-
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location is encouraged wherever practicable, absence of
such doee not warrant annulment of DOE's determination,

Petitioners alsc maintain that, because P.S. 9's §LT,
FPTO and administration were mnot informed prior¥ to the
release of the December 20 EIS about DOE’s plans to phase-
out and close M.8. 571 and co-locate BECCS in the K009
building, those groups were denied any opportunity to
present alternmative proposals, including the potential
expansion of P.8. 9. However, ag noted above, there is no
requirement that DOE conduct such consultation and/or
solicit alternative proposals prior to issuing an EIS§.
Rather, under the statutory scheme, the BIS process itself
is intended to ©provide an opportunity for public
information and comment (see Appeal of Battis, 50 Ed Dept
Rep _ , Pecision No. 16,115),

Petitioners further claim that DOE. failed to congider
a letter pubmitted at the hearing proposing the expansion
of P.3. 9 to serve students up to grade eight. While the
parties dispute whether such letter was actually submitted
and/or read at ‘the hearing, DOE acknowledges that public
comments were made in support of P.8. 9's expansion and
maintaing that it addressed such comments in a February 2,
2011 Public Comment Analysis (“analysis”). Specifically,
the analysis noted that “some parents and students prefer
the continuity of education that K-8 schools could provide”
but stated that “[alt this time, the DOE ie unaware that
any formal propesal to expand the grades served or programs
offered at P.8. 9 was made.” Contrary to petitioners’
agsertions, however, such statements do not indicate that
DOE improperly ignored or failed to provide P.9. 9 with the
opportunity to submit expansion proposals. Rather, these
statements appear to have been made as part of DOE’'s
explanation of the process by which principals must apply
to expand the grades served at a particular school. ' For
example, DOE’s analysis also notes that “[p]rincipals had
been notified about the previous deadline to apply for
grade expansgion” and that DOE ‘“encourages the P.S§. 9
principal to contact the school’'s Network Leader to discuss
such changes that could be implemented at the school.”
Based on the record before me, therefore, I find that
petitioners have failed to «carry their burden of
establishing that DOE failed to properly consider proposals

received through the publiec comment process to expand P.S.
9. '
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Petitioners further allege that the January 21 EIS
contained substantial revisions and argue that DOE failed
to comply with the notice and hearing requirements of
Education Law §§2590-g(8) and 2590-h(2-a) and Chancellor-s
Regulation A-190 applicable to, such revigions.*
Bpec¢ifically, Education Law §2590-h(2-a) (d-1) provides
that, after receiving public input, DOE wmay “substantially
revise” a proposed school closing or significant change in
school utilization. In such cases, DOE must publish and
file a revised ETS and must hold a public hearing “[n]o
sooner than 15 days following the filing of such reviged”
EIS (Education Law §2590-h[2-a] [d-1])%. Moreover, Education
Law §2590-g(8) (a) provides that, prior to its approval of a
proposed school closing or gignificant change in school
utilization, the PEP must undertake a public review process
"to aifford the public an opportunity to submit comments on
the proposed item.” If such proposal is “substantially
revised at any time following the public notice(,1” the PEP
"shall isgue a revised public noticel,]” which shall be
“"available at least fifteen days in advance” of any vote on
the proposed item (Educatien Law $2550-g[g8] [b]) .5

The crux of the dispute among the parties is whether
the January 21 EIg8 was a substantially revised EIS, thereby
triggering the notice and hearing procedures required by
Education Law §§2590-g(8) (b) and 2590-h(2-a) {d-1).
Petitioners contend that the January 21 EIS contained
“significant changeg” ineluding increasead student
enrcllment projections, a ‘“whittled down” description of
the proposal’'s impact on P.S, 9 students, and the removal
of footnotes regarding P.S. 9's admission of out-of-zone
students. To the contrary, DOE maintaing that the January
21 EIS was amended rather than reviged and that guch
amendments “cannot 'fairly be said to have gignificantly
impacted the BIZ or the decision-making process,”

Baged on the record before me, petitioners have not
carried their burden of establighing that the January 21

* Although the Chancellor’s Regulations have not been submitted as part
of the record in this appeal, I take administrative notice of the
regulations posted on the official website of the New York City
Department of Hducation. I also note that petitionere cite to
Chancellor’s Regulation A-190 “sectiem B4.”  However, thig provision
relates to DOE's obligation to provide notice of the hearing and
provides no support for petitioners’ position,

5 Chancellor’s Regulation A-190(II)(BR)(5) conforme to this provision.

‘ Chancellor’s Regulation A-190(IT) (¢) conforms to this provision.
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EIS constituted a substantial revision triggering the
requirements of Education Law §§52590-g(8) (b) and 2590-h(2-
a) (d-1). For example, in responsge to petitioners!
contention that the January 21 ETS contained a “whittled
down” description of student impact, DOE explains that “the
section [from the December 20 EIS] explaining the co-
location’'s impact on P.S, 9 was combined with other text

to align it to the DOE's format for all EISes [esic]
involving elementary and middle schools. No language about
the impact on P.S. 9 was actually deleted however.”
Petitioners have produced no evidence to the contrary and
have failed to identify specific information that was
allegedly “whittled down.”

Additionally, the deputy director explains that the
December 20 EIS estimate of 600-650 students at P.S. 9 in
the 2013-2014 school year “reflected a mathematical error”
that was corrected in the Uanuary 21 EIS. She further
states: :

Upon further analysis, [DOE] determined
that it was necessary to adjust P.g.
S's enrolliment ranges for the
individual grade = levels to be
consistent with a more precige model
for determining EIS projections, which
include a range of five students below
and five students above a school’'s
current enrollment..., Additionally,
the total projected enrollment for
[BECCS] in the original EIS reflected a
range of students, rather than the
actual number of students authorized by
[BEQCS’8] charter. The amended EIS
includes the enrollment plan that was
approved in [BEC{CS8's] charter,

In both the December 20 EIS and the January 21 EIS,
DOE explained that the K009 building has the capacity to
serve 1,192 students and that, during the 2009-2010 school
year, it operated with a building utilization rate of £3%,
Based on the December estimates, DOE provided a target
building utilization rate of 84% .by the 2013-2014 school
vear; bagsed on the amended dJanuary estimates, DOE
accordingly adjusted the target building utilizaticn rate
to 86%. While the adjusted enrollment numbers caused an
increase to the projected building utilization rate, such
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increase amounted to two percentage peints and the building
utilization rate remains well below 100%. Other than their
assertion that the enrollment ranges were adjusted,
petitioners provide no evidence that such adjustment
congtituted a substantial revision to the EIS,

Finally, petitioners object to the removal of a
footnote relating to P.8. 9's admisgion of out-of-zone
gstudents from the December 20 EIS and the inclusion of new
text in the January 21 EIS. Other than their general
objection to the footnote’s removal, petitionerg provide no
explanation of the meaning or impact of such on the co-
location proposal., In her affidavit, the deputy director
explains that the deletion of the footnote was ‘not
intended to deliberately obfuscate infermation” and notes
that in its analysis, DORE ‘acknowledge [d] that this ({co-
location proposal]l may mean families residing outside of
the [P.5. 9] zone may no longer be able to register their
children at P.S, 8."

Moreover, DOE explaing that it inecluded new text in
the January 21 BEIS in order “to more accurately explain
that the Chancellor reserves the right to relocate [BECCS]
to an alternate location geographically proximate to X009
if P.S. 9’2 enrollment increases beyond current projections
or if the number of families residing in the zoned arsa
increases.” While petitioners contend that the addition of
this explanation to the January 21 EIS ‘“served to change
the proposal significantly from a permanent c¢o-location to
a potentially temporary co-location that could be
disruptive on students from both P.S. 9 and BECCE,” they
provide no support for this position. Petitioners assert
in their reply that. this change is "material,” in part,
because it ‘“belatedly recognizes the unaddressed isgues
posed by the dynamic growth of the neighborhoods comprising
District 13 and their future impact on P.5. 92." However,
such statement actually lends support to DOE's contention
that it included such language in the January 21 EIS to
clarify that it had considered the issue of F.5, &'s
potential future growth, For thege reasons, I therefore
cannot conclude that petitioners have carried their burden
wlth respect to this elaim.

Turning to petitioners’ substantive claims, Education
Law §2590-h(2-a) (b) requires that an EIS include:
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ii,

iig.

iv,

vi,

vii.

bLod E40 ON

the current and projected pupil
enrollment of the affected school,
the prospective need for such
sthool building, the ramifications
of such gchool closing or
gignificant change in school
utilization wupon the community,

initial corts and gavings .

resulting from such school cloging
or significant change in school
utilization, the potential
disposability . of any closged
gchool;

the impacts of the proposed school
closing or significant change in
school utilization to any affected
gtudents;

an  outline of any proposed or
potential use of the school
building for other educational
programs or administrative
services;

the effect of guch scheol closing

or significant change in school -

utilization on personnel neads,
the costs - of instruction,
administration, Lransportation,
and other support services;

the type, age,, and physicali
condition of such school building,
maintenance, and energy  coasts,
recent or planned improvements to
such school building, and such
building’s special features;

the abllity of other schools in
the affected community district to
accommodate pupils following the
school closure or significant
change in school utilization; and

information regarding such
school ' s academic performance

10
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including whether such school has
heen identified as a school under
registration wreview or has been
identified as a scheool requiring
academic progress, a school in
need of improvement, or a school
in corrective action ot
restructuring status.

Further, after a public school building has been

selected for a proposed co-loecation, Education Law
§2853(3) (a-3) requires that DOE develop a BUP that must be
included within the EIS. At a minimum,. the BUP must

include the following information:

(A) the actual allocation and sharing
of <¢lassroom and administrative
space between the charter and non-
charter schools;

(B) a proposal for the collaborative
usage of shared regources and
spaces between the charter school
and the non-charter achools,
including but not limited to,
cafeterias, libraries, gymnasiums
and recreational spaces, including
playgrounds which assures
equitable access to guch
facilities in a similar manner and
at reasonable times to non-charter
gchool students as provided to
charter school students;

" {C)  Justification of the feasibility
of the proposed allocationsg and
schedulez set forth in clauses (A)
and (B) of this subparagraph and
how such proposed allocations and
shared usage would result in an
equitable and comparable use of
such public school building;

(D) building safety and security:

11
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(E) communication strategies to be
ugaed by the co-located &g¢hools;
and

(F}) collaborative decision-making
‘Btrategies to. be used by the .co-
located  schools including the
establishment of a ghared gpace
committee...(Edu;ation Law 52853
[3] fa-3] [2] [A-F] ).

I find that the January 21 EIS, in general, provided
the relevant “factual” data that ig required by Education
Law §2590-h(2-a) (b) and described DOE's proposal with
respect to the co-location, including the capacity of the
K009 building. Likewise, the BUP provided information
regarding building safety and security, communication and
decision-making strategies and the actual allocation and
sharing of classroom and administrative space between the
charter and non-charter schools ag ‘required by Education
Law §2853(3) (a-3) (2).

I find no merit to petitioners’ contention that tha
Jaruary 21 ETS's “failure to consider enrollment levels
beyond three vyears in the future is a significant
deficiency” in DOE’sg analysis of the proposal’s impact on
students. Petitidners eite no autherity for their
position; indeed, Education Law §2590-h(2-a) does not
require that the EIS include a particular range of future
enrollment projections.

Similarly, petitioners have failed to carry their
burden of proof with respect to their claim that the
January 21 EIS underestimates the demand for seats at P.5.
9. Petitioners allege that 194 kindergarten applications
waere submitted to B.g8. 9 for the 2011-2012 school vear,
“far exceeding” the previous year's enrollment. 'The deputy 5
director’s affidavit éxplains that P.S. 9 has received a
total of 175 kindergarten applications for the 2011-2012
school year and that, based on Chancellor’s Regulation A-
101, regarding admission preferences for zoned studants,
the January 21 Erg estimates that Pp.g. o will enrell
approximately 110 to 120 kindergarten studente in the 2011-
2012 school year. Petitioners have provided no evidence

that such projection fails to meet the requirements of the
Education Law.
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Nor does the record support petitionmers’ claim that
the January 21 EIS fails to adequately assess planned
capital projects, including improvements to P.&. 9's school
vard and drainage system. The January 21 EIS indicates
that a description of planned capital projects for the K009
building was included as required by Bducation Law §28390-
h{2-a) (b){v).  Moreover, the deputy director’s affidavit
explains that construction schedules for any such projects
will be develeoped to ensure minimal impact on the schools

in the K009 building, The deputy director also states
that, because the K009 building is “currently
underutilized, there would be ample swing gpace to minimize
any disruption” caused by such projects. Other than

petitioners’ assertions that such projects’ will impact
gpace allocations and instructional programming at P.8, 9,
they have provided no evidence that DOE failed to properly
analyze the impact of such projects in relation to the co-,
location.

However, I agree with petitioners that the January 21
EIS fails to adequately address the allocation of shared
spaceés such as the gymnasium and library. Petitioners note
that DOE’'s proposal reduces P.S, 9's weekly gymnasium time
to 92.75 hours’ and its weekly library time to 4.5 hours,
Petitioners also allege that DOE’'s proposal fails to assass
other factors that may further impact P.S. 9 students’
access to shared spaces, including that (1) the building's
school vyard 4is currently closed due to a construction
project and is therefore unavailable for use as a
gymnasium; and (2) BECCS operates an extended school day
and would conduct its physical education classes during the

time P.S. 2 wuges the gymnasium for an after-school
enrichment program, -

Az noted above, the January 21 EIS described DOE's co-
location proposal and generally provided much of the
information required by statute, ingluding a detailed
description of DOE’s method of allocating ¢lassroom and
administrative space based on DOE’s citywide instructional
footprint. Nevertheless, I am unable to conclude that the
EIS created by DQE in this matter complied with the
statutory requirements regarding the equitable allocation

" Petitioners contend that the proposal reduces P.S. 9's  current

gymnasium acoess by 48%, while the deputy directer asssrts that this
repregenty a 37% reduction.

13-
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of shared spaces such as the gymnagsium and library.
Specifically, I find that the January 21 RIS failg to
provide a “justification ‘of ... how [its] proposed
allocations and shared usage would result in an equitable
and comparable use of [the K005] building” as required by
Education Law §2853(3) (a-3) (2) (C) .

The BUP containg only a table indicating the
‘proposed” amount of time per week each co-located school
would have access to the gymnasium, library and cafeteria
and makes only general statementa, ineluding that;

This proposed plan illustrates how the
population size of each - co-located
school will be used to determine a
proportional allotment of time in each
shared space. Building Councils are
free to deviate from the proportional
allotment of time to accommoadate the
specific programmatic needs of all
special populations or groups within
each &chool as is feasible and
equitable, ., ..

The BUP includes no justification for how the broposed
allocations result ip "equitable and comparable’ use as
required by the statute, Notably, DOE's proposal allocates
only 4.5 hourg of weekly library time for the E5Q-610
kindergarten through grade five students expected to attend
P.3. 9 during the 2011-2012 school year, while allocating
6.75 hours of weaekly library time for the 158 gstudente
expected to attend BECCSE during the 2011-2012 school year,
but provides no Justification for the equity and
comparability of such Proposal in light of those enrcllment
Figures. Similarly, DOE does not explain how its Propogsed
allocation of 9.75 hours of weekly gymnasium time to both

P.8. 9 and BECCS, despite their significantly different
enrollment projections, is equitahle. ‘

DOE explaing in its verified answer that the “proposed
Plan for the use of ghared spaces ie simply that - g
proposal - and will be refined and finalized by the
principals of the co-located schools, who will tailer their
schedules to meet the specific needs of each school in the
course of the school year.” pog also states that the BUp’s
‘propoged gcheduling ' of the library is subject te a final
determination by the schools’ principals, who will jointly

14
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determine the most equitable use of K009's facilities
during the actual school vear .

I recognize that DOR's proposal for the allocation of
shared spaces may require adjustment by officials of the
co-located gchools based on programming and need, and that
Education Law §2853 (3) (a-4) requires that a shared gpace
committee in the co-located school review implementation of
the BUP every four monthe. However, I remind DOE that
Education Law §2853(3)(a-3) requires that an EIS provide
more than just a proposal for the collaborative use of
shared apaces. Indeed, as noted above, Hducatien Law
§2853 (3) (a-3) (O) specifically requires that the EIGC also
include a “jugtification of the feasibility of the proposed

allocations and schedules” and “how such proposed
allocations and shared usage would result in an equitable
and comparable use of such public school building.” Ag

noted in the First Department’s decision in Mulgrew, et al,
v. Bd. of Educ. of the City School Dist. of the City of New
fork, et al. (75 AD3d 412, 412 [1 Dept 2010]), “[t]lhe
discussion of one [of the substantive requirements of
Education Law §2590-h(2-a)(b)] does not obviate the need
for a discussion of the other,” Likewise, the inclusion of
& proposal for the collaborative usse of shared spaces, as
required by Education Law §2853(3) (a-3) (2) (B), doas mnot
obviate the need for the discussion of the justification of
feasibility and equitable ang comparable use required by
Education Law §2853(3) (a-3) (2) (). Indeed, it is just such
information, which should be available to the public asg
part of an EIS, prior to any hearing, that affords meaning
Lo the process set forth in Education Law §2853(3) (a-3) .,

DOE contends that any failure to comply with the
Fducation Law is harmless error, However, ag explained
above, the BUP at issue in this case fails to address how
the proposed allocation of shared gpaces in the K009
building ensures equitable and comparable use for impacted
students as required by Education Law §2853 (3) (a-23) (2) (Q) .
This involves a substantive failure to analyze the impact
of & significant change in school utilization on the
affected students and cannot be characterized asg harmless
. error ({gee Mulgrew, et al. V. Bd. of Educ. of the City
School Dist. of the City of New York, et al., 75 AD3d. 412
[1°% Dept 20107} . Accordingly, I am unable to conclude that

DOE’'s failure to comply with the statute’s requirements in
this respect was harmless error.
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In light of this disposition, I need not consider the
partieg’ remaining contentions.

THE APPEAL IS SUSTAINED TO.THE EXTENT INDICATED,

IT I8 ORDERED that the resolution of the PEP approving
the co-location of the Brooklyn East Collegiate Charter
School in the K009 building is annulled; and

IT IS FURTHER ORDERED that DQE is prohibited from
moving forward with any aspect of the propogal regarding
the co-location of the Brooklyn East Collegiate Charter
School in the K009 building until DOE complieg with the
requirements  of Education Law §2853 (3) (a-3) (2) (C),
including the preparation of a new Building Usage Plan that
is consistent with the statute and this decigion,

IN WITNESS WHEREOF, I, 'David M.
Steiner, Commissioner of Education
of the State of New York for and
on behalf of the State Education
Department, do hereunto set my
hand and affix the seal of the
State Bducation Department, at the
City of Albany, this 3] day of
March 2011.
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