UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

JOSEPH BOE; LUIS DOE, a minor, by his mother,
ROSA- DOE; BETTY MOE, a minor, by her mother,
LAURA MOE; SAM NOE, a minor, by his father,
VINCENT NOE; ANN POE, 'a minor, by her mother,
ANN PCE, on behalf of themselves and all other
persons similarly situated,

Plaintiffs,
-against-

BOARD _OF EDUCATION- OF THE CITY OF HEW YORK;
JOSEPH G. BARKAN, individually and as President
of the New York City Board of Education; JAMzS R.
REGAN, MIGUEL O. MARTINEZ, AMELIA ASHE, ROBERT
J. CHRISTEN, IRENE. IMPELLIZZERI, MARJORIE LEWIS,
individually and as members of the New York City
Board of Education, FRANK MACCHIAROLA, indi-
vidually and as Chancellor of the Hew York City
Public Schools; NATHAN QUINONES, individually and
as Executive Director of the Division of High
Schools; PHILLIP GROISSER, CHARLES SCHONHAUT,
LOUISE LATTY, AARON MALOFF, JAMES BOFFMAN indi-
vidually and .as superintendents of the Hew York
City high schools; FRANK VIVONA, MARTIN FALKOFF,
GERALD BEIRNE, individually and as hearing
officers of the Division of High Schools
Defendants

N

PRELIMINARY STATEMENT

,e

Civil Index WNo.

CLASS ACTION
COMPLAINT

1. This is a class action for declaratory and injunctive relief and

damages. Plaintiffs seek to enjoin and to declare uncaonstitutional, certai

New York.City Board of Education policies and practices, and to challenge
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§3214 3. of the New York State Education Law on its face and as inter-
preted by the New York City Board of Eduﬁation. The statute provides
for the suspension of high school students without a prior due process
hearing in situations which do not constitute?a clear and present danger.
The statute further provides that a hearing must be held by the fifth school
day after the suspénsion but does not spec{fy any time 1imit on the suspen-

sion pending the decision of the superintendent; The policies and practices

of the New York City Board of Education also include the suspension of high

school students by the superintendents for periods in excess of five schooT
days without providing the pupil and the person in parental relation thereto
with the opportunity for a due process hearing. Further, plaintiffs seek a

judgment dé@]aringithat certain practices and po]icies of tHe defendants,

when providing a hearing, violate the Fourteenth Amendment to the United

 States Constitution, as well as state law and City Board of Education

regulations. Plaintiffs seek a preliminary injunction ordering the defen-
dants to (1) provide a due proéess hearing prior to suspension when the
alleged conduct does not present a clear and present'danger; (2) provide a
due process hearing before the sixth school day following the suspension in
all other situations, or (3) reinstate the pupil to the same school or, at
the option of the pupil, to another equivalent full-time educational progran
where the hearing is not provided by the fifth school day following the
suspension and even when a hearing is timely held, reinstate the student to
the same school or, at the student's option, to an equivalent full-time

instructional program, on the sixth school day following the’suspension,

pending the decision of the superintendent.
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2. This action is brought pursuént to 28 U.S.C. 1331, 1343, 2201,
42 U.S.C. 1983, and Rules 23, 54, 57, and 65 of the Federal Rules of Civil
Procedure, to protect the rights of plaintiffs and plaintiffs' class under
the Fourteenth Amendment to the United States Constitution and state laws
aﬁd City Board of Education regulations.
3. Declaratory and injunctive relief are necessary and appropriaté

since plaintiff and plaintiffs' class will otherwise suffer irreparable

injury for which there is no adequate remedy at law.
JURISDICTIONAL STATEMENT

-4. " Jurisdiction over this suit is conferred upon this court by 28

'U.S.C. 1331(a), as a controversy arising under the Constitution and laws of

the United States: and by 28 U.S.C. 1343(3) and 42 U.S.C. 1983, as an acticn

Ato-preserve the rights, privileges and jmmunitieé'secured to the plaintiff

~——

by the Constitution and laws of the United States from deprivation by

defendants acting under color of state law, statute, ordinance, regulation,

custom, or usage. and the amount in controversy exceeds $10,000.
CLASS ACTION ALLEGATIONS

5. Plaintiffs bring this action pursuant. to Rule 23(a) and 23(b)(2)
of the Federal Rules of Civil Procedure.
6. The class is composed of all high school students of the New York

City school system who have been, ere presently, or will be suépended from

High School by the superintendents (1) without being give a prior due

process hearing when the alleged student behavior did not constitute a
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clear and present danger; or (2) without being given a due process hearing
before the sixth school day following the.suspension; or (3) without baing
readmitted to school or, at the option of the pupil, to another full-time
equivalent program, by the sixth school day»de1owiﬁg the suspension pending
the hearing; or (4) were given a hearing that did not comport wifh the
mandates of the United States Constitution, étate law, or City -Board of
Education reQu]ations; or (5) were excluded from school subsequent to the
hearing but before the decision of the sdperinténdent.

7. This class action %s properly brought pursuant to Rule 23 because
(a) the class is so numerous that joinder of all members is impracticable;
(b) there are questions of law and fact common to the class, namely whether
the defendant's suspension policies and procedures vi01ate the Fourteenth
Amendment to the United States Constitution and state laws and City Board of
Education regu]ations; (c) plaintiffs' claims are typical of the class; (d)
plaintiffs' attorneys'héVé'1ega1 resourceé and experience adequate to
protect the interests of the class; (e) in suspending high school students,
prior to the due process hearing when the conduct does not constitute a
clear and present danger; in all other situatioﬁs, by not providing high
school students suspended by the superintendent with a fair hearing befdre
the sixth school déy following the suspension; in not reinstating all
pupils suspended by the superintendent to the same school or, at the option
 of the pupil, to another full-time equivalent program by the sixth school
day following ‘the suspengion pending the hearing; in providing hearings
which violate thelFourteenth Amendment to the United States Constitution,

and state law and City Board of Education regulations; and in excluding
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students from school subsequent to. the hearing but prior to the superinten-
dent's decision, the defendants have acted or refused to act on grounds
generally applicable to fhe class, thereby making appropriate final injunc-
tive relief or cerresponding declaratory relief with respect to the class as
a whole; (f) the proéecutﬁon of separate actions by individual members of ’

the class wou]d create a risk of varying adjudications with respect to

-individual members of the class whwch m1ght establish 1ncompat1b1e standards

of conduct for the defendants in this action, and would create a risk of
adjudications with respect te individual class members which wouid, as a
practical matter, be dispositive of the interests of other members who were”
not parties to the adjudications, or substantially impair or impede their

ability to protect their interests.
NAMED PLAINTIFFS

8.  JOSEPH BOE 1S'§ Hineteen-year-ojd student at Wingate High School
who resides with his parents iﬁ Brook]yn,:New York.

9. 0On May 6, 1980, Joseph Boe was informed by a DeanAaﬁ his school
that he was suspended by Superintendent PHILLIP GROISSER because of a single
incident which had occurred on May 2, 1980.

10. On or abeut May 9, 1980, Joseph Boe received a iet{er from
Phillip Groisser which contained a 1ist of the charges against him and
scheduled a hearing for May 27,~1980, fifteen school days after his suspen-
sion. Joseph Boe denies the allegations in the letter of suspension.

11. The letter of suspension did not state that Joseph‘had'the right t
a hearing within five school days or to be reinstated to school pending a

hearing.
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i2. On‘May 14, Cathy Hollenberg, an attorney at Advocates for Children
of New York, Inc., spoke to Martin Fa]koff of the High School Hearing Office
and requested that Joseph be reinstated to school pending the hearing date.

13. Later that day, Mr. Falkoff informed'Ms. Hollenberg that the re-
quest for reinstatement had been denied but that Joseph would be.transferred
to Jefferson High Sthoo] pending the hearing.

14. Joseph is a graduating senior and the involuntary transfer and ex-
clusion from instruction have jeopardized his ability to compliete his
classwork and graduate with Eis c]ass.this June.

15. The‘exc1dsion and involuntary transfer have made Josepn Boe'pes-
simistic about his ability to complete high school and secure the basic
benefits and entit]ements which he could expect as a result.
| 16. The allegations of misbehavior without access to an expeditious
due process hearing have damaged Joseph Boe's reputation and good name and
could seriously impugn H?s;standipg with his teathers and fellow students.

17. As a result of defendants' actidns, Joseph Boe's rights under
the Fourteenth Amendment to the United States Constitutfon, State law and
City Board of Education regulations have been violated.

18. For the foregoing reasons, Josepn Boe prays for $20,000 in
damages offthe defendants.

19. Plaintiff LUIS DOE is a seventeen-year-old student at Aviation
High School. He resides in Bronx, hew York with his natﬁra] parente,

20. On April 29, 1980 Luis Doe was suspended by defendent AARON
MALOFF.
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21. On or about April 30, 198C ROSA DOE received a~1etter frbm Aaron
" Maloff which contained a list of the charges and set down the hearing
for May 16, 1980, thirteen school days after the suspension. Luis denies
the charges. |

22. The letter of suspension did not state that Luis had the right
to a hearing within fiye days or to be reinstated pending a hearing.

23. On May 5, 1980 Diana Cruz from Advocates for Children of New York,
Inc. ca11edvdeféndant MARTIN_FALKOFF of the High School Hearing Office and
requested thaﬁ Luis be transferred to a neighborhood school in lieu of the
suspension.

24. Later that day, Mr. Falkoff informed i1s. Cruz that the superin-
tendent had denied the request for a non-punitive transfer.

25. On May 6; 1980, Ms. Cruz agein called Mr. Falkoff and requestéd
that Luis be reinstated to school pencding the heéfing date.

' 26. Later that déyfiﬁ%. Falkoff informed Ms. Cruz that a transfer to
Bryant High.School in Queens had been appfbved pending the hearing and
decision of the superintendent.

~ 927. Since Luis lives in the Bronx and only attends Aviation High
School because it is a specialized vocational program, his parents rejectd
the placement.

28. On May 7, 1980, Ms. Cruz informed #r. Falkoff that the Bryant
High School pWacement was 1nappropfiate and requested that Luis be rein-.
stated at Aviation High School or, if such reinstatement was denied to
a high séhoo] near his home in the Bronx.

29. On May 8, 1980, Mr. Falkoff informed Ms. Cruz that Luis would
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be transferred to Morris High School in the Bronx pending the hearing.

30. As a result of defendants' actions, Luis Doe's rights under the
United States Constitution, state law, and New York City Board of Education
regulations have been seriously yio]ated.

31. Luis has missed eight days of instruction and has been trans-
ferred against his wishes to another high school that does not have an
equivalent program. It.appears unlikely that he will be able to complete his
classes for the current academic year even if it is détermined that the
suspension was totally groundless.

| 32. The lengthy exclusion and involuntary transfer has made Luis Doe
pessimistic about'comp1éfing'high school and securing the basic benefits and
entitlements that he could expect as a result.

33. The allegétions of misbehavior without access an expeditious'due
process'hearing have damaged Luis Doe's good name and reputation and
could seriously impugn hgs“standing with fellow students and teachers.

34. As a resu]t, Luis Doe prays for $20,000 in damages of defendants.

35 Plaintiff BETTY MOE is a fourteen-year;old high school student.
She resides in Brooklyn, New York with her natural parents. _

36. On March 18, 1980, Betty Moe was suspended by defendant PHILIP
GROISSER. Her mother received a notice of the suspension and a 1ist
of the al]éged reasons therefore on or aboﬁt March 22, 1980. Betty Moe
denies the allegations as set forth in the suspension letter.

37. Philip Griosser did not schedule a hearing to consider the alle-
gations of misbehavior until April 15, or about 13 school days éfter the

date of suspension.
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38. Betty Moe and her mother, who is an immigrant from the Panama
Republic, éftended the hearing on April 15, 1980. Neither Betty Moe
nor her mother understood the nature, gravity or consequences of the hearing
and: therefore requested an adjournment in ordér to seek legal assistance.

39. Betty Moe and her mother retainéd counsel on April 17, 1980. On
~that same day, counsel requested'the earliest hearing date possible but
could not obtain a hearing uﬁti] May 5, 1980, some 26 school days after the -
original suspension and 12 sﬁhoo1 days after the counsel's request.

40.. Later that next week, Mrs. Moe informed counsel that she received
written notification that the hearing was scheduled for May 2, not May 5.
Counsel made arrangements to appear on May 2.

41. Although the Moes requested home study materials so.that Betty
would not fall too far behind in her academic work, the school only provided
the same on one occasion.

42  Through counéefi:Betty Moe, asked to be transferred to one of
three high schools pending the hearing. Such request was denied.

~ 43. Betty Moe was transferred to a different high school on or about
April 24, 1980 pending a hearing on the allegations of misbehavior.

44  On May 1lst, Mr. Frank Vivona of the High School Hearing Office
left a message tb parent's counsel thét;a mistake had been made, and
the hearing was actually scheduled for May 5, not May 2.

45. Due to previous commitments counsel to the Moe's could not make
the hearing. He callied the high school hearing office and asked for

the next available date which was May 21, 1980, or about forty school days
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after the date of the Qrigina1 suspension, and thirteen school days after
the requeét.

46, The lengthy exclusion and invo1untary transfer has made Betty
Moe pessimistic about completing high school and securing the basic benefits
and entitlements that she could expect as a result.

47. The allegations of misbehavior without access to an expeditious
due process hearing have damaged Betty Moe's good name and reputation
and could seriously impugn her standing with teachers and fellow students.

48. As a result of defendant's actions, both Betty Moe and her mother |
have experienced severe emotional distress. .

49. As a result, Betty Moe prays for $20,000 in damages of tﬁe
deféndanfs.

50. Plaintiff SAM NOE is a seventeen-year-cld student who resides with
his father, VINCENT NQE“jn Queens, New York. .

51. On January 18,'1980 Sam Noe was suspended by defendant AARON
MALOEF;‘Superintendent of Queens High Schoo1§. A letter containing the
charges and date for a suspension hearing was sent. |

52. Sam Noe denies the allegations contained in the letter of suspen-
sion.

53. A hearing concerning the charges was not scheduled until January'
31, 1980, ten school days after the date of suspension.

54, The letter of suspension did not inform Sam or his parents
that he had the right to a hearing within five days or reinstatement to :ic
school.

55. On January 31, 1980, a hearing concerning the charges of suspense

-10-
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was held before Martin A. Falkoff at the High School Hearing Office. .

55. The only witness to the incident testified at the hearing that
Sam was innocent of the charges, that he had been assaulted and had acted
purely in self-defense.

57. On February 5, 1980 the hearihg officer issued é deéision which
ignored the testimony of the only witness, found Sam Noe guilty of the
charges and transferred him to Jamaica Evening Auxiliary Services, a
non-diploma granting, part-time instructional program.

58. The 1etter‘of finding ubho1ding Sem's suspension contains the
approval of Aaron Maloff followed by the notation "MF.™

| 59. Upon information and belief, the hearing officer Martin Falkoff
suppl ied the signature of Aaron Maloff on the suspension letter and failed
to obtain actual approval for the suspension from Aaron Maloff.

60. Sam Noe never attended the Jamaica Evening Auxiliary Services
Program because he knew-~he-could not obta%n a.hiéh school diploma from that
program.

61. On February 7, 1980 Sam Noe's counsel filed an application for
emergency relief with Chancellor Frank J. Macchiarola.

| 62. OnAFebruary 29, 1980, no>response to the emergency relief request
having been received, Sam Noe's counsel filed a final appeal to the Chancel-
lor. To date nd decision has been received on the appeal.

63. On March 5, 1980, the Chancellor's decision granting the reguest
for emergency relief was received and Sam was permitted to transfer to
John Bowne High School.

64. As a result of defendant's actions Sam Noe Qas excluded from

instruction for nearly two months.

-11-



65. The exclusion from educatiorn caused Sam Noe to fall behind in his
schooling and has.jeopardized his ability to maintain passing grades in his
studies and to graduate with his class.

66. The transfer to another high school program without access to
a proper due process hearing has injured Sam Noe's good nane and reputation
among his fellow students and his teachers.

67. The exclusion and transfer has made Sam Noe pessimistic about ‘the
fairness and utility of the public educational system and has discouraged
him in his atfempts to complete his education.

‘68. As a result of defendant's actions, Sam Noe's rights under the
Fourtzenth Amendment to the United States Constitution and New York State
law .and New York City Board of Education regulations have beem violated.

69. For the foregoing reasons, Sam Noe prays for $20,000 1in damages.

70. Plaintiff ANN POE is a sixteen-year-old high school student who
resides with her mother,”ANN POE, in Queens, New York.

71. On November .13, 1979 Ann Poe was suspended from Far Rockaway High
School by Aaron Maloff, Supervising Superintendent of Queens High Schools at
the:request’ofACar1'Ber]in, Principal of that school, 6n‘the pasis of a
singie incident which occurred on November 8, 1979.

72. Mrs. Poe received a letter of suspensién and a 1ist bf the
allegations therefore. On November 13, 1979 a hearing was held with Martin
A. Falkoff presiding as hearing officer.

73. The letter of suspension was signed Aaron Maloff followed by

-12-
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the notation (MF). Upon infor@a£fén and belief, Martin Falkoff, the hearing
officer ih this ease prepared the statement of charges against Ann Poe.

74. Mrs. Poe and Ann attended the November 19 hearing without counsel.
Mrs. Poe could not afford an attorney nor was she aware of where she could
obtain frée legal assistance. Neither the letter of suspension nor the
hearing officer advised her of the need for counsei or where she might
obtain legal aid.

75. By letter déted December 3, 1979, Mrs. Poe was informed that
the suspension had been upheld based on a finding that Ann had cut classes,
Toitered, was insubordinate and used bad language.

76. The Superintendent ordered that Ann be transferred to the
Jamaica Day Auxiliary Program, a non-diploma granting, part-time instruc-
tional progfan. Ann Poe never attended the Jmﬁaicahoay Auxiliary

Program because she knew she could not obtain a high school diploma from

- .
—

that program.

77. The lTetter upholding the suspension was sfgned Aaron Maloff
followed by the-notation MF. Upon information and belief, MF is Martin
Falkoff. |

78. Upon information and belief, the hearing officer made a final
deiermination upholding the suspension without receiving approval from the
superintendent, as required by state law and New York ¢ity Board of Educa-
tion reQu]étions. |

?9. On January 8, 1980 Mrs. Poe, who still did not have an attornéy,
filed a letter appealing this matter to the Chancellor. She was then

referred for the first time to Advocates for Children for legal assistance.

-13-
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80. To date no decision had been rendered on the appeal.

8l. .On March 5, 1980, Mrs. Poes' counsel received a decision of the
Chancellor which granted the request for emergency relief on the grounds
that transfer to auxiliary services was not appropriate.

82. On May 8, 1980, more than two months after the formal appeal was
filed, Chancellor FRANK J. MACCHIAROLA issued a final decision reiterating
the inappropriateness of the transfer to auxiliary services and édditiona]]y
finding fhat there was a possibility of bias in the hearing officer's
disposition and ordering a de novo hearing. This decision was received by
Mrs. Poes' counsel on May 13, 1980.

83. On March 7, 1980, Ann's reguest that she be réinstated to a
regular academic high scth] programlwas granted and she was allowed to
transfer to Beach.Channe1 High Scheool.

84. As a result of defendant's actions, Ann Poe was totally excluded
from school for near]ygiga months. This exclusion has caused her to suffer
academically and emotionally.

85. Further,_the allegations of misbehavior without access to a propes
process hearing have damaged Ann Poes' good name and reputation in her
current educational placement and serioUs]y impugn her standing with
fellow students and teachers.

86. A new hearing'on the charges of suspension will sérve no useful
purposevat this point since over six months have elapsed snce the incident
in question and it is unlikeiy that evidence and testimony will be reliable
after this lapse of time.

87. Requiring the Poes' to attend a new hearing on the.charges

will cause them additional emotional distress and aggravation.
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88. As a result of defendani's actions Ann Poes' rights under the
Fourteenth Amendment to the United States Constitution and New York State

Taw. and New York City Board of Education regulations have been violated.

89. For the foregoing reasons, Ann Poe prays for $20,000 in damages.
JEFENDANTS

90. Defendant BOARD OF EDUCATION OF THE CITY OF NEW YORK is the
government agency charged under §2590 of the New York State Education Law
with overall supervision of the Nzw York City public schools including, but
not 1imited to, the high schools znd, as sucH, haS'power to formulate poli-
cies with regards to suspensions. Pursuant to the By-Taws of the Board of
Education, Article 7, Section 7.3, the defendant BOARD OF EDUCATION also has
the power to hear appeals of any decision to suspend a studgnt.

91. Defendant FRANK J. MACCHIAROLA is the Chancellor of the New York
he is charged with the overall administration of the public high schools in
New York City and as such, has the power to formulate policies and procedure
with regard to suspensions. Defendant MACCHIAROLA is also empowered by
Section 7.3 of the By-laws of the New Yark City Boérd of Education to hear
any appeals from a decision of a high school superintendent concerning
suspensions. '

92. Defendant JOSEPH G. BARKAN is President of the New'York Cify
éoard of Education and, as such, is responsib1é for the provision of educa-

tion to students in New York City, including high school students.
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93. Defendants JAMES F. REGAN, MIGUEL 0. MARTINEZ, IRENE IMPELLIZZERI,
AMELIA ASHE, ROBERT J.‘CHRISTEN, and MARJORIE A. LEWIS are members of the
Board of Education of tﬁe City of New York and, as such, are reponsible for
the provision of education to students in New York City, including high
school students. |

94 Defendant NATHAN QUINONES is the Executive Director of the Board
of Fducation's Division of High Schools and, as such, is responsible for
the overall administration of the New York City High Schools and for the
supervision of the High School Hearing Office. |

95. Defendants PHILIP GROISSER, JAMES BOFFMAN, LOUISE LATTY, CHARLES
SCHONHAUT, and AARON MALOFF are high schoo]_superintendents and as such are
responsibie for the overall administration of the high schools under their
~respective jur&sdiction. Under Section 3214 of tha New York State Education
Law, they are empowered to suspend from instruction any pupil who is (1)
insubordinate or disofdgi{&,'or whose conduct endangers the safety, health
or we]farg of others; (2) any pupil who is feebleminded to the extent that
he cannot benefit from instruction; (3) any pupil whose physical or mental
condition endangers the health, safety, or morals of himself or of other
pupils and they are required to personalTy hear and determine’fhe proceeding
for each such student or, in their discretion, may designate a hearing
officer 'to conduct the hearing and make advisory findings of fact and
recommendations regarding the appropriate measure of discipline. -

96. Defendant FRANK J. VIVONA is Chief Hearing Officer of the Division
of High Schools of the New York City Board of Education. Defendants MARTIN

FALKOFF and GERALD BEIRNE are Associate Hearing Officers of the Division of
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‘High Schools of the New York City Board of Education. As such, they are
responsib]é for conducting hearings for all high school students who have
been:suspended by the superintendent and for making advisory findings of
fact and recommendation as to fhe appropriate measure of discipline to the

appropriate high school superintendent.
CITY POLICIES AND PRACTICES

97. Pursuant to New York State Education Law §3214 3. suspended
students may be excluded from school for an indeterminate period of time
subsequent to the hearing but before the decision of the superintendent
regarding the suspension. \

98. Pursuant to New York State Education Law §3214 3. students may be
suspended from school brior to a due process hearing even through the
alleged conduct does not constitute a clear and present danger.

'99. In New Yorkvcfif; high school students are regularly suspénded by
the superintendents for peribds far in éXcess of five school days before
they are given a due .process hearing.

100. Such students are not notified in the.suspension letter that they
have the right to reinstatement %n the event they are not provided with a
fair hearing in-a timely manner.

101. The notice provided to suspended pupils and the person in parental
relation thereto does not contain a listing of where free or Tow cost legal
services may be obtained.

102. The suspended students and persons in parental relation are not

informed that, when a student has been suspended as insubordinate or dis-
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orderly, and the student is of compulsory attendance age, that immediate
steps should be taken for his attendance upon instruction e]sewhére.

103. The defehdants do not, Qhen a student of compulsory school age is
suspended as insubordinate or disorderly, tékéiimmediate steps for the
student's attendance upon instruction elsewhere.

104. The notice of allegations of misbehavior contain conclusory legal
terms that are vague and have the effect of dehying the pupil and ﬁerson in
parental relation reasonable notice.

105 The notice of allegations of misbehavior for anectotal record
suspensions do not give the pareﬁt and person in parental relation thereto
reasonable notice of the charges to be proved at the heariﬁg.

106. The notice of allegations of misbehavior contain conclusory legal
terms that have the effect of unduly prejudicing the hearing officer con-
ducting the hearing. .

107. Even when the;ﬂéarings are conducted, the hearing officers do not
make meaningful findings of fact. ‘

108. Even when the hearings are conducted, the defendant superinten-.
dents do not maké their decisions based on substantial evidence.

109. Even when the hearings are conducted, the hearing officérs are
not impartial and are biased in favor of witnesses appearing on behalf of
the school.

110. EQen when the hearing is conducted, there is a delay between the
hearing and the superintendent's final decision during which the suspended -

pupil is not allowed to return to school.
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STATEMENT OF CLAIMS

111, New York State Education Law §3214 3. violates the due process
clause of the Fourteenth Amendment to the Unitgd States Constitution by
providing for the suspénsion of high school students without a_pridr due
process'hear%ng in situtations where the student's alleged conducf does not
constitute a clear and present danger. |

112. New York State Education Law which allows high school students to
be excluded from school for an indeterminate period of time subsequent to
the hearing but before the decision of the superintendent violates the
Fourteenth Amendment to the United States Constitution.
| 113. New York City policies and practices of suspending h{gh school
students without prdviding them with an expeditious due process hearing
violates the Fourteenth Amendment to the United States Constitution.

114. New York City'golicies and practices of suspending high school
studehts for a period ﬁn excesé of five scghool days without'providing them
with a -due process hearing constitutes a knowing and wilful violation of
state law as against plaintiffs and plaintiffs' class in violation of the
" Fourteenth Amendment to the United States Constitution.

115.  New York~bity policies and practices of not providing the sus-
pended pupil and person in parental relation thereto with a Tist of agencies
that provide free or low cost 1ega1 assistance violates the Fourteentﬁ
Amendment to the United States Constitution.

116.- New York City policies and practices of framing the allegations of
misbehavior in vague and legally conclusory term; violates the Four;eenth

Amendment to the United States Constitution.
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117 New York City policies and practices of not providing reasonable
noticé of the al]eéations_of misbehavior when a high school student is
suspended by the superintendent based upon the student's anecdotal record
violates the Fourteenth Amendment to the United States Constitution.

118. New York City policies aﬁd practices of not making meaningful
findings of fact gfter the hearing has been conducted vio]atés the Fouf—
teenth Amendment of tﬁe United States Conétitution.

119. New York City policies and practices of not making decisions based
on sustantial evidence vio]aées the Fourteenth Amendment to the United
States Constitution.

120. New York City policies and practices of being biased in favor of
witnesses that appear on behalf of the school violates the Fourteenth
Amendment to the United Stateé Constitution.

121. New York C1Ly p011c1es and pract1ce9 of excluding the student from

school after the hearing in excess of five school days while the superinten-
dent makes a-decision-with réé;rds to findings of facts and appropriate
~dispositions violates the Fourteenth Amendment to the United States Con-
~“stitution.

122. New York City policies and practices of suspending high school
students for a period in excess of five school days ﬁithout providing a due
process -hearing, of not taking immediate steps for instruction elséwhere
where a student has been suspended as insubordinate or diéorder1y, of not
notifying students suspended by the superintendents and the persons- in
parental re]ation~thereto of where free or low cost legal assistance can be

obtained, and of not providing hearings that comport with due process

violates state law and City Board of Education regulations.
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RELIEF REQUESTED

123. WHEREFORE plaintiffs respsctfully pray that the Court:

1. Assume jurisdiction over this_ac;%on pursuant'to 28 U.S.C.
1331(a), 28 U.S.C. 1343(3) and 42 U.S.C. 1983.

2. Enter a tempofary restraining order enjoining the defencan:s'
to provide é hearing by the fifth day following the suspension; or, in the
alternative, to reinstate the student in the same school or, at the option
of the student, to another equivalent full-time progrem.

3. Enter a preliminary injunction enjoining the defendants to a,
provide students with due process hearings prior to the suspension unless |
the alleged behavior constitutes a clear and present danger; b) provide
a due process heariﬁg before the sixth school day in all otﬁer situations or
'reinstate the pubi] ﬁn the same school or, at the option of the pupil,
to another equivalent full-time program where the hearing is not provided
by the sixth school day; c) even where a hearing is tfmeTy held; reinstate
the student to the samé school or, at the student's option, to an equivalent
full-time instructional program, on the sixth schdo] day after the suspen-
" sion, pending the decision of the superintendent.

4. Determine by order, pursuant to Rule 23(c){(1) of the Federal
Rules of Civil Procedure, that this action may be maintained as a class
action.

5. Pursuant.to 28 U.S.C. 2201 and Rules 57 and 74 of the Federal
Rules of Civil Procedure, enter a judgment declaring that the defendants’
po]icies and practfces.of suspending high school students without a priér

due process hearing when the allegations of misbehavior do not constitute 2
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clear and present danger; 6f failing to provide high school students sus-
pended by the superintendent with a due process hearing before the sixth
school day; of failing to reinstate the pupil to tha same school equivalent
program when the hearing has not been conduttéa by the fifth school day
fo]]oWing the suspension; of failing to provide pupils suspendéd by the high
school superintendent‘and persons in parental‘relation thereto with a list
of where free and low-cost legal assistance may be obtained; of failing to
provide reasonable notice to tﬁe high school student and person in parental
relation thereto when the suspension is based on the znecdotal record; of
failing to provide a hearing that comport§ with the United States Constitu-
tion and state law and city Board of Education regulations, of failing to
take immediate steps for the high school student's attendance elsewhere
where the student is suspehded by the superintendent for insubordinate or
disorderly behavior, of excluding suspended studéhts for an indeterminate
period of time subsequent to the,hearingvbut before the decision of the
superintendent violates the United StatesiConstitution and‘staté 1awland
city Board of Education regulations. | |

6. Pﬁrsuant to 28 U.S.C. 2202 and Rule 63 of the Federal Rules
of Civil Procedure enter a permanent injunction enjoining the New York City
defendants and the%r‘officers, agents, servants, employee and successors in
office to:

(a) provide studeﬁts with a prior due process hearfng when
the alleged student conduct upon which the shspension is based, does not
constitute a clear and present danger;

(b) provide students,éuspended by the high school superin-

‘tendents and the person in parental relation thereto with a due process

22~
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hearing by the sixth day following the suspension;

(c) reinstate the pupil to the same school or, at‘the option
of the pupil, to another full-time equivalent program when the hearing has
not .been ;onducted by the fifth school day f01Towing the suspension;

(e) provide pupils‘susbended by the high school superintendent
and the persons in parental re]atioh thereto with & 1ist‘of where free and
low cost legal assistaﬁce may be obtained;

(f) provide reasonable notice to the high school pupil and
person in parental relation £hereto when the suspension is based on the
anecdotal record;

(g) provide students suspended by the superintendent and the
person in parental relation thereto with a hearing that comports with
United States Constitutional and state statutofy and City Board of Education
mandates;

(h) take immediate steps fof the student's attendance upbn
instruction elsewhere where the student ié'suspended byvthe superintendent
for insubordinate oridisorderly behavior;

(i) dissue decisions in an expeditious manner after the sus-
pehsion hearing has been held;

(3) identify and locate in the educational records of each
class member, any and all references to the superintendent's suspénsion, and
remove and expunge such reference.

7. Pursuant to 28 U.S.C. 1331, 28 U.S.C. 2201 and Rules 57 and 74
of the Federal Rules of Civil Procedure, enter a judgment granting némed

plaintiffs damages prayed for as a result of the city's failure to observe
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Constitutional, state statutory and City Board of Education regulatory

mandates.

8. Pursuant to Rule 54(d) of the Federal Rules of Civil Pro-

cedure, allow plaintiffs reasonab1e attorney's fees, costs, and disburse-

ments and grant plaintiff and the members of the c£lass such additional and

Dated: New York, New York

, 1980

‘alternative relief as may seem just and proper and equitable to this court.

Yours; etc.

JAMES M. MIRRISSEY, ESQ.

The Door - A Center of Alternatives
618 - Avenue of the Americas

New York, kew York 10011

(212) -691-6161

FRANCES M. PANTALEO, ESQ.

Advocates for Children of New York,
Inc.

29-28 41st Avenue '

Long Island City, New York 11101

(212) 729-8866

JANET M. CALVO, ESQ.

Washington Square Legal Services,
Inc.

80 Fifth Avenue, Suite 1502

New York, Wew York 10011

‘(212) 924-3200



