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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK
————— - X

STIPULATION AND
J1G,,etal, ORDER OF

SETTLEMENT
Plaintiffs,

. 04 CV 5415 (ARR)
-against- (SMG)

RICHARD MILLS, et al.,

Defendants.

— . g X

WHEREAS, plaintiffs commenced the instant lawsuit on December 14, 2004, in
the United State District Court for the Eastern District of New York, Docket No. 04 CV
5415 alleging that defendants violated federal and state law by depriving them of
educational services upon their return from court-ordered settings; and

WHEREAS, plaintiffs further allege defendants violated federal and state law by
depriving them of educational services to which they are entitled while in court-ordered
seftings;

WHEREAS, defendants Joel Klein, in his official capacity as Chancellor of the
New York City school District, New York City Board of Education, and New York City
Department of Education (“DOE defendants™) deny each and every allegation contained
in the complaint and stated in the whereas clauses set forth in this Stipulation and Order
of Settlement;

WHEREAS, no finding of liability has been made;

WHEREAS, the plaintiffs and the DOE defendants desire to resolve the issues

raised in this litigation, without further proceedings and without admitting any fault or
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liability;
NOW, THEREFORE, IT IS HEREBY STIPULATED AND AGREED, by
and between the undersigned, as follows:

I. DEFINITIONS

1) For the purposes of this Stipulation, the terms listed below shall have the
following meaning:
a. Effective date: Date on which this stipulation is so-ordered by the Court.

b. Court-ordered setting:  Any juvenile delinquency or “juvenile offender”

placement ordered by the Family, Criminal or Supreme Court, with the New York
City Department of Juvenile Justice (“DJJ”) (now known as the New York City
Admimnistration for Children’s Service’s Division of Youth and Family Justice ),
the New York State Office of Children and Family Services, or an agency with

whom OCFS contracts (“"OCFS”),

¢. Community School: a registered school under the jurisdiction of the Chancellor
of the New York City school district or a community school district, excluding
New York City Department of Education (“DOE”) schools and programs in
District 79.

d. Free Appropriate Public Education (“FAPE”): The educational program for a

child with a disability, as described in 20 U.S.C. §1401(9) and implemented at 8
N.Y.CR.R. §§ 200, ef seq.

e. Individualized Education Program (“IEP™); A wriiten statement for a child with a

disability that is developed, reviewed, and revised in accordance with the

Individuals with Disabilities Education Act (“IDEA™), 20 U.S.C. §1414(d).
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f. Passages Academy (“Passages™): Any program operated by the New York City

Department of Education that provides educational services to students who are
remanded to the custody of the New York City Department of Juvenile Justice
(now part of the Administration for Children’s Services, Division of Youth and
Family Justice).

g. Student(s): any youth who is entitled to attend public school pursuant to New
York State Education Law § 3202, who has not yet received a high-school
diploma, and who resides in New York City.

h. Enrollment Location: A location which is authorized by the DOE to directly

enroll a student in school or provide a school placement. Depending on the
student, this could include a school or Enrollment Office.

i. Enrollment Office: Locations which serve as part of the Office of Student

Enrollment (*OSE”), or their successors.
j- Peak Enrollment Period: August 15" through September 30™ of each school year.
k. Education Plan: A written statement for a child with a disability who attends
Passages, that is developed in accordance with paragraph 30.

. Education Plan Team: Passages staff including: 1) a general education teacher, 2)

a special education teacher, 3) a school psychologist or an individual who can
interpret the instructional implications of any evaluation results. The individual
listed in (3) may be the same individual described in (1} or (2). A parent or
guardian will also be invited to participate as part of the Education Plan Team.

m. 3-year rte-evaluations: Re-evaluations conducted pursuant to 20 US.C. §

1414(a)(2)(B)(ii)
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n. Parent: For purposes of school enrollment, parent means parent or guardian or
any person in parental or custodial relationship with the student. For purposes of
special education requirements in this stipulation, parent means a parent, a legally
appointed guardian generally authorized to act as the child’s parent or authorized
to make educational decisions for the child, a person in parental relationship to the
child, an individual designated as a person in parental relation who is acting in the
place of a birth or adoptive parent (including a grandparent, stepparent, or other
relative with whom the child resides), a surrogate parent who has been appointed
in accordance with section 8 NYCRR 200.5(n), or a foster parent, where
permitted by 8 NYCRR 200.1.

0. Termination Date: The date defined in paragraph 53 below.

p. Settled Claims: Any and all claims that have been asserted in the Action or that
could have been asserted in the Action or in any forum by the Named Plaintiffs or
Class Members against any of the Released Parties which arise out of, relate to, or
are based upon the allegatioms, transactions, facts, matters or occurrences,
representation or omissions involved, set forth, or referred to in the Complaint,
except that “Settled Claims” do not include (a) claims to enforce the Settlement or
any provision thereof; (b) claims pursuant to the IDEA, Section 504 of the
Rehabilitation Act, the Americans with Disabilities Act, or New York Education
Law, to the extent that those claims do not arise out of nor are based upon the
allegations, facts, occurrences, representation or omissions that establish the
individual as a Class Member; (c} prospective claims (i.e., claims that arise after

the Effective Date of this Stipulation) by individual students who seek to
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challenge the appropriateness of the educational services and/or placements
provided to them by the DOE following their retuwrn from a Court-Ordered
Setting; and (d) prospective claims by groups or classes of students that
educational services and/or placements provided to them by the DOE are
unlawful for reasons other than those related to students’ having returned to DOE
schools from court-ordered settings.

q. Released Parties: Any and all of the DOE defendants and the legal

representatives, heirs, successors in interest, or assigned of the DOE defendants.

r. Compensatory Relief Subclass Period: The period from December 14, 2001, until

the Effective Date of this stipulation.

s. Student with a Disability: A Student with a Disability as defined in section

4401(1) of the Education Law, who has not attained the age of 21 prior to
September 1st and who is entitled to attend public schools pursuant to section
3202 of the Education Law and who, because of mental, physical or emotional
reasons, has been identified as having a disability and who requires special
services and programs,

t. J.G. Counselor: An individual appointed pursuant to Section V of this

Stipulation, who meets the requirements set forth in paragraph 46.

u. Tutoring: Subject-based support, offered in small groups or one-to-one. Tutoring
shall be provided by or overseen by adult instructors (in accordance with
paragraphs 41(c) and 42(a)) who are trained in teaching and trained in the subject

matter in which the tutoring is being provided.
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v. Accelerated Credit Acquisition: Educational services that allow students to earn

additional credits outside of the regular school schedule, such as, for example,
summer school, and additional classes provided after school or on weekends.

w. Remedial literacy or math intervention: Remedial instruction in literacy or math,

provided by a professional educator.

x. School-based guidance: Meetings with a school guidance counselor or other

professional whose job responsibilities include counseling regarding academic
options and students’ educational rights. If a student’s issues are primarily
academic, it is expected that the counselor or other professional will have
available and be familiar with relevant DOE educational records.

II. SCOPE AND EFFECT OF SETTLEMENT

2) The obligations incurred pursuant to this Stipulation shall be in full and final
disposition of the Action and any and all Settled Claims as against all Released Parties.

3) Upon the Effective Date of this Settlement, the Class Members, on behalf of
themselves, and their past or present legal representatives shall, with respect to each and
every Settled Claim, release and forever discharge, and shall forever be enjoined from
prosecuting, any Settled Claims against any of the Released Parties.

I1I. CLASS CERTIFICATION

4) The parties agree that plaintiffs will seek certification of the Class and Subclasses
(A) through (E) under Rule 23(b)(2) and certification of Subclass (F), the “Compensatory
Relief” Subclass under Rule 23(b)(3) of the Federal Rules of Civil Procedure.

5) The Class is defined as students aged 7-21 without a high school diploma who,

during the period from December 14, 2001 through the end of the Stipulation period, are,
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were, or will be residents of the City of New York; and either (a) are. were or will be
enrolled at Passages Academy (“Passages™), or (b) sought or will seck to re-enroll in New
York City public schools after being discharged from the custody of the New York State

Office of Children and Family Services (OCFS).

6) “Subclass A” is defined as Class Members who attend or have attended Passages
Academy.
7 “Subclass B” is defined as Class Members who sought or will seek to re-enroll in

New York City public schools after being discharged from OCFS custody.

8) “Subclass C” is defined as Class Members with disabilities who sought or will
seek to re-enroll in New York City public schools after being discharged from OCFS
custody.

9N “Subclass D is defined as Class Members who sought or will seek to return to a
New York City community school after being discharged from Passages.

10) “Subclass E” is defined as Class Members with disabilities who attended or will
attend Passages Academy.

11)  “Subclass F” or the “Compensatory Relief Subclass™ is defined as Class Members
who, at any time during the Compensatory Relief Subclass Period, sought re-enrollment
in Community School upon their discharge from a Court-Ordered Setting, and were not
provided with a school placement within five school days or, if the student so requested,

referral to an interview school within five school days.
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IV, INJUNCTIVE RELIEF

A. Re-enrollment

12)  Except as set forth in paragraph 15 below, Class Members who are not enrolled in
a DOE school at the time of discharge from Court-ordered Settings shall be provided a
school placement within five school days of appearing at an Enrollment Location seeking
enrollment in school.

13)  The DOE will not place students returning from court-ordered settings in any
trapsitional environment that does not provide: 1) credit-granting coursework designed to
lead to a high school diploma; and 2) all legally required special education services.
However, nothing herein shall be construed to preclude eligible students from enrolling
in a GED or pre-GED program.

14y Class members returning from Passages shall be registered at their last
community school within two school days of discharge from Passages. If a student’s
circumstances require a different school placement, as determined by the DOE Office of
Student Enrollment (“OSE”), or its successor, in consultation with the family, the DOE
shall transfer such students within five school days of appearing at an Enrollment
Location seeking enrollment in a different school, unless the student requests a DOE
placement which requires a screening process, as set forth in paragraph (15).

I5)  Any student who is referred to a DOE placement that requires a screening process
(including but not limited to schools/programs that require an interview or audition,
transfer schools, or GED programs) shall be permitted to attend the school/program upon
confirmation of acceptance into the school/program, At the time the student is referred to

a DOE placement that requires a screening process, the DOE shall inform the student to
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return to the Enrollment Office if the student is not accepted by the screening school. Ifa
student is not accepted by such school(s)/program(s), the DOE will either provide that
student a school placement which does not require a screening process within two school
days of appearing at an Enrollment Office seeking enrollment in school, or if the
student’s parent so requests, will provide the student with additional referrals to schools
which require a screening process.

16)  For students in Subclass C, if the DOE has been provided with an IEP from OCFS
or an OCFS contract agency upon the student's return, the DOE shall provide a school
placement which is able to provide FAPE (including services comparable to those
described in the child's IEP from the previous public agency) until a new IEP is
developed as set forth below. In making such determination, the DOE shall also consider
any available previous DOE IEP's, and any available, current clinical reports or academic
records. A new IEP shall be developed within 30 days from the date of registration at a
DOE community school, except as set forth below:

a) Students in Subclass C who appear at an Enrollment Office seeking enrollment,
and are provided with (and accept) a school placement in a time-frame that does
not comply with paragraphs 12 and 15 of this Stipulation, will be provided a new
IEP within 30 days from the date they appeared at an Enrollment Office seeking
enrollment.

b) Students in Subclass C who appear at an Enrollment Office secking enrollment
who do not appear at the school in which they were enrolled for more than 10
school days immediately following their registration at a DOE community school

will be provided a new IEP within 30 days from their date of first appearance.
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c) If the DOE determines that additional assessments are required in order to prepare
a new IEP, the DOE shall have 30 school days in addition to the time frames set
forth in paragraph 16, and (a) - (b) above to complete an TEP and arrange for the
appropriate special education programs and services.

d) The time frames set forth above will not apply if the development of an IEP under
this provision was legally dependent upon further steps that could not be
completed because of delay caused by the student or the parent.

¢) For purposes of this paragraph, any school vacation that is two or more school
days in length shall be excluded from the calculation of days.

f) Nothing in this Stipulation prohibits the DOE from conducting IEP reviews
and/or preparing new IEPs before these students return to the New York City
school system.

17)  For students in Subclass C, if the DOE has not been provided with an IEP from
OCFS or an OCFS contract agency upon the student's return, the DOE shall, within 5
school days of the student’s appearance at an Enrollment Location seeking a school
placement following discharge, provide the student a school placement that is able to
provide a program recommended on the student’s last DOE IEP.

18)  DOE will continue its policy which requires that principals and other school
personnel must promptly admit class members assigned to a school by OSE or registered
at a school, or who are otherwise eligible to attend that school.

19)  Any student who seeks re-enrollment at a DOE location that is not mandated to
enroll the student will be, at that time, referred by the DOE to an appropriate DOE

Enrollment Location.

10
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20)  Upon return to a community school, class members shall be offered ERSS, AIS,
and guidance services, if eligible for such services. Class members shall be permitted to
attend summer school, if they are eligible.

B. Records Transfer and Programming
21)  Upon a student’s return to a community school directly from Passages, the
following information shall be provided or made available to the community school: 1)
transcript of coursework completed by high school students; 2) report cards or other
report of completed work for middle school students; and 3) for all students with
disabilities, any Education Plans created while the student is at Passages. Community
schools will also be provided with contact information for relevant Passages staff so that
the community school may request Passages’ input in the development of any new IEPs.
22y Upon a student’s return to a community school from Passages, the DOE shall
remind the community school to check the data system to see whether the student is
eligible for an annual review or a three-year re-evaluation and take appropriate action.
23)  Upon a student’s return to a community school from OCFS or a contract agency,
the school in which the student is registered shall, in accordance with Chancellor’s
Regulation A-101, request a copy of student records from the school which the student
attended while in OCFS or an OCFS contract agency’s custody, if student records have
not otherwise been provided in advance of or at the time of re-enrollment of the student.
24)  Upon a student’s discharge froni Passages to OCFS custody, or to the custody of
an agency with which OCFS contracts, DOE will provide to OCFS relevant educational
records including, but not limited to: the student’s most recent transcript, any available

report cards from Passages, results of any diagnostic tests administered by Passages, and

11
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for students with disabilities, the Education Plan developed for the student by Passages,
and any IEPs and accompanying evaluations received by Passages pursuant to paragraph
30. Compliance with this provision may be accomplished by providing OCFS access to
the above listed educational records electrbnically, s0 long as the electronically available
records include the same substantive information as the documents listed above.

25)  Except during Peak Enrollment, upon a student’s appearance at an Enrollment
Office following discharge from OCFS, if a student’s academic transcript from OCFS is
not presented or is not otherwise received in advance, the DOE will, at that time, attempt
to obtain such transcript from OCFS. If the DOE has previously received a transcript, but
that transcript is more than 60 school days old at the time of the student’s appearance at
an Enrollment Office, the DOE will, at that time attempt to obtain an updated transcript
from OCFS. Nothing in this provision shall be construed to require the DOE to delay the
student’s enrollment if the transcript or updated transcript is not promptly transmitted.

26)  For any student who appears at an Enrollment Office seeking to be re-admitted,
and who received special education services from the DOE at the time of discharge from
a DOE school, the Enrollment Office personnel will request from OCFS a copy of any
IEPs and accompanying special education evaluations which may have been prepared
while the student was in the custody of OCFS or an OCFS contract agency, if those
documents have not already been provided by OCFS. DOE will train Enrollment Office
personnel that it i1s best practice to make such request immediately upon a student’s
appearance, unless it is during a time of peak enrollment. Nothing in this provision shall
be construed to require the DOE to delay the student’s enrollment if the prior IEP is not

promptly transmitted.

12
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27)  The DOE shall prepare and make available to all schools a Best Practices Guide,
which will include information for school persennel about how to obtain educational
records from court-ordered settings, make programming determinations for students
returning from court-ordered settings, calculate credits for work successfully completed
at court-ordered settings, and make programming recommendations for students who are
under-credited. Plaintiffs’ counsel has received a draft of the guide and will have the
opportunity to comment before the guide is finalized.! DOE will make training available
annually to schools on the use of the best practices guide and, each year, will invite and
encourage at least 10 schools, identified by plaintiffs as having a significant number of
class members, to participate in the training.

28}  After a high school student returning from an OCFS or an OCFS conﬁact agency
facility is registered and appears at a DOE school, the principal (or the principal’s
designee) shall evaluate any available transcripts, and, in his‘her discretion, shall award
the appropriate units of transfer credits towards a high school diploma. DOE will
encourage principals to consult the Best Practices Guide in connection with exercising
this responsibility.

C. Education at Passages

29)  Upon a student’s admission to Passages, DOE staff at Passages shall consult the
DOE computer system to determine whether the student has an Individualized Education
Program (“IEP”), and if so, determine the program and services prescribed by such 1EP.
If a student does have an IEP, DOE staff at Passages shall, promptly, but in no case later

than five school days after admission to Passages, request in writing the JEP of that

' The parties have agreed that the plaintiffs will, upon settlement of this action, provide a copy of the Best
Practices guide to the Court by letter. Such letter, and its exhibit will become part of the Court’s record.
However, nothing in the letter or the Best Practices Guide is intended to confer any enforceable right.

13
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student, developed most recently before his or her admission to Passages, including any
accompanying evaluations. Passages shall also request notification of whether a 3-year
re-evaluation has been commenced for the student and has had all steps completed but for
the IEP team meeting, and if so, will request that the community school provide all
documents generated by and relevant to the 3-year re-evaluation.

30) Students in subclass E will be provided with the special education services set
forth in the stadent’s Education Plan, which is described below.

a. The Eduvcation Plan Team will formulate an Education Plan for a student in
subclass E within five school days of the student’s admission at Passages.

b. The Education Plan will set forth the recommended special education
instructional program, and will include academic and functional goals. The
Education Plan will also include the related services listed on the student’s most
recent IEP, subject to paragraph 32 below.

c. A meeting of the Education Plan Team (hercinafter, “re-assessment meeting”)
will occur no later than 30 days after a student’s admission to Passages, unless the
parent or advocate requests a later date. At the meeting, the team will review any
written IEPs in the possession of Passages, information regarding the student’s
current classroom performance and other available information to determine
whether modifications to the student’s Education Plan are appropriate. At that
time, the Education Plan will be modified to include information about the
student’s social/emotional needs and progress.

31)  Except as set forth herein, students in subclass E will be provided, either directly

by Passages staff, by an agency under contract with the DOE or by an independent

14
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provider, with all of the related services set forth on the student’s last DOE IEP, unless:
a) DOE is unable to secure a provider; or b} the Education Plan Team has a documented
basis for a change in services based on an evaluation, observation or assessment of the
child’s needs by qualified personnel. Where the DOE has been unable to locate a
provider, the DOE will maintain information regarding its efforts to secure related
services providers. For students who returned directly to a DOE placement after their
discharge from Passages, and who were enrolled in Passages for at least 30 consecutive
days, but were not provided with one or more related services contained on the student's
Education Plan during such period, Passages will inform the student's next DOE
placement and the student's parent that those services were not provided.  The
community school to which the student is transferred shall consider the number of related
service sessions missed and, on a caée—by—case basis, determine whether any related
services in addition to these required by the IEP mandate should be offered. Nothing in
this provision shall be construed to create any entitlement to or bar from compensatory
services, make-up services or additional related services of any nature.

32)  Passages will continue to make remedial services available to those students who
are performing below grade level. Such services may include, but are not limited to,
literacy instruction, for those students for whom Passages staff believe that such
instruction is appropriate. If a student who is not already classified as having a disability
has not made adequate progress after an appropriate period of time of receiving pre-
referral interventions and the student’s lack of progress is suspected of being the result of
a disability, the principal of Passages will refer such student for an initial evaluation. If

Passages Academy staff determine that the student’s need for referral is immediate, they

15
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need not wait for the results of pre-referral interventions, but may request that the
principal refer the student for an evaluation at that time.
33)  DOE will conduct 3-year re-Evaluations for students in Subclass E as follows:

a. Commencing 3-Year Re-evaluations from Enrollment through the Education Plan

Re-assessment Meeting: For a member of Subclass E who is identified as having

an overdue 3-year re-evaluation at the time of his or her enrollment in Passages
Academy, such review will not commence between the date of enrollment at
Passages Academy and the date of the Education Plan re-assessment Meeting,
except as set forth below. If, during this time period, the student’s parent makes a
request that the overdue 3-year re-evaluation occur during the student’s
enrollment at Passages Academy, the request will be noted and the review will
commence only after the Education Plan re-assessment Meeting. If, however, the
parént’s request indicates that possible placement at a non-public school or
residential setting is contingent upon completion of a 3-year re-evaluation, and
Passages so verifies with the student’s attorney that such placement is being
sought, then the review process shall be commenced forthwith. Nothing herein
shall be construed to require the DOE to recommend or provide funding for any
non-public school or residential setting.

b. Commencing 3-Year Re-evaluations from the Education Plan Re-assessment

Meeting until _the 60% calendar day following enrollment: At or before the

Education Plan re-assessment Meeting, Passages Academy shall provide to the
parent of a student described in paragraph (a) above a notice indicating that, from

the date of the notice until the 60th calendar day following enrollment, any

16
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overdue 3-year re-evaluation will only be conducted upon specific, written
request by the parent. If, during this time period, the parent specifically requests
that Passages conduct such a re-cvaluation, the review process shall be
commenced forthwith.

c. Commencing 3-Year Re-evaluation after _the 60 calendar day following

enrollment: For a student described in paragraph (a) above, an overdue three-year
re-evaluation shall be commenced by the 61st calendar day after the student’s
admission to Passages Academy, unless the parent and the DOE agree otherwise.

d Completing 3-Year Re-evaluations Commenced in Community Schools: With

respect to students who have had a 3-year re-evaluation commenced in a
community school and completed there but for the IEP team meeting, Passages
shall schedule an TEP team meeting promptly after receipt of the documents
identified with respect to such students in paragraph 29.
34)  Ehgible eighth grade students attending Passages will be given the opportunity to
take State standardized examinations which are required for promotion under
Chancellor’s Regulation A-501. Eligible high school students attending Passages will be
given the opportunity to take Regents and Regents Competency Tests.
D. Staff and Training
35)  The DOE will provide plaintiffs’ counsel with the pames of designated
individuals located at Enrollment Offices who will be available to provide assistance to
students, families and representatives with the re-enrollment process.  Additionally, the
DOE will provide plaintiffs’ counsel with the names of individuals, who are not school-

based, who will be specially trained in and familiar with the credit accounting process for

17
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students from court-ordered settings, and ‘who will be available to provide assistance to
school personnel upon request. The DOE shall notify plaintiffs” counsel of all liaison
personnel changes in a timely manner.

36) The DOE will provide training regarding the provisions of this Order and the
practices for re-enrollment for students returning from court-ordered settings to all staff
referred to in paragraph (35) herein.

37)  Within three months after the effective date of this Stipulation, defendants shall
make available initial and ongoing (at least annual) training for principals, guidance
counselors, deans, enrollment staff and other appropriate school staff, concerning the
provisions set forth in this Stipulation and Order.

V. COMPENSATORY RELIEF

38)  Any member of the Compensatory Relief Subclass may request to be excluded
from the Compensatory Relief Subclass following receipt of the Settlement Notice. Any
such request must be madé within the time period and in the manner described in the
Settlement Notice. The opt-out form shall be substantially similar to the form attached as
Exhibit A. Any member of the Compensatory Relief Subclass who submits a valid and
timely request for exclusion shall have no rights under the Settlement to Compensatory
Relief and will not be deemed to have released any of the DOE defendants with regard to
his or right, if any, to seck individual compensatory relief in an appropriate forum.

39)  Compensatory Relief Subclass members may access the relief described in

paragraph 40 - 43 as follows:

18
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a) As part of the Settlement Notice, the DOE will send notice to each member of the
Compensatory Relief Subclass setting forth the availability of the counseling
sessions and other services described in paragraphs 40 - 45.

b} In order to be eligible for Compensatory Relief, the Compensatory Relief
Subclass member must, in writing, no later than 30 days after the effective date of
the Settlement, inform the DOE that they wish to participate in counseling
sessions. The Compensatory Relief Subclass Member must include in their
response the requested biographical information. The Compensatory Relief
Subclass Member must also affirm that during the Compensatory Relief Subclass
Period, he or she sought re-enrollment in a DOE Community School upon their
release from a Court-Ordered Setting, and was not provided with a school
placement within five school days or, if the student so requested, referral to an
interview school within five school days. The form must be signed either by the
student, the student's parent, or class counsel. By signing the form, class counsel
certifies that he/she was contacted by the class member for assistance with
accessing this relief, and that he/she spoke to the class member and obtained facts
sufficient to form the basis to determine that the class member was eligible for
remedial relief. DOE reserves its right to subsequently confirm the information
affirmed to by class counsel with the student. The biographical information and
the affirmation shall be made substantially in the form attached hereto as Exhibit
B.

c¢) If the DOE has reason to believe that the student is not eligible for Compensatory

Relief, Defendants’ Counsel shall notify Plaintiffs’ Counsel. If the parties are

19
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unable to resolve the dispute within two weeks, either party may bring the matter
to the attention of the United States Magistrate Judge assigned to this case, for
mediation.

d) Beginning no later than 30 days after the Effective Date of this Stipulation, the
DOE will commence providing the services described below in paragraphs 40
through 43 to eligible Compensatory Relief Subclass Members on a rolling basis,
but in no event shall such services to an individual Compensatory Relief Subclass
Member commence more than 15 school days after written notice is received, or
more than 15 school days after 30 days from the Effective Date of this
Stipulation, whichever is later. However, the DOE shall not be required to
commence this program before September 30, 2010. The DOE will notify the
Compensatory Relief Subclass Member of the date, time and location of their
initial guidance sessions using the contact information provided by the
Compensatory Relief Subclass Member on Exhibit B.

40)  Compensatory Relief Subclass Members who are of compulsory school age, but
are not enrolled in a Community School will be referred to an Enrollment Location. Such
students will be provided with a school placement in accordance with Section IV(a),
supra. Compensatory Relief Subclass Members who are above compulsory school age,
but under 21, and not enrolled in a Community School will meet with a DOE counselor
to determine whether the student should be provided with a school placement in a
Community School in accordance with Section IV(a), or whether the student wishes to

seek enrollment in a GED program.
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41)  Eligible Compensatory Relief Subclass Members who are enrolled in High School
shall be offered an mitial counseling session. At the initial counseling session, the
student will meet with a J.G. Counselor, who will:

a) rteview any available OCFS transcripts and, if necessary, provide assistance to the
student’s community high school about credit decisions, to the extent not
previously made. If credit decisions were previously made by the high school, the
counselor shall, if warranted, confer with the staff of the community school
concerning those decisions. The principal of the high school retains discretion
concerning the award of credits, and nothing herein shall be construed to require
the commumity school to adhere to any recommendation of the J.G. Counselor
with respect to credits, or to modify any prior credit determinations.

b) in collaboration with the student and the student’s high school, develop a plan for
the student to progress towards graduation. If such plan includes exploring
alternative placements, the J.G. Counselor shall provide assistance in the transfer
or application process.

¢) based on the information available, and in the discretion of the J.G. Counselor,
recommend that the student participate in: (i) tutoring, (ii) Accelerated Credit
Acquisition, (i11) remedial literacy or math intervention, and/or (iv) school-based
social services (e.g. counseling). If one or more of the above is recommended, the
J.G. Counselor shall then coordinate with the student’s high school, and if
necessary, with other DOE offices, to ensure that the recommended service(s) are
made available to the student in a manner designed to address the needs of the

student, as determined by the J.GG. Counselor. Students who attend District 75
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Schools will not be provided with peer tutoring as part of this program. Peer
tutoring will also not be provided as part of this program in any subject for which
a student with a disability is recommended for placement in a self-contained
special education classroom. For students with disabilities, remedial intervention,
if recommended, shall be made available consistent with the student’s determined
needs. A difference of professional opinion concerning the appropriateness of the
service(s) offered will not be the basis for a determination that the DOE has not
satisfied its obligation to make available such service(s).

d} for students with disabilities, determine whether the annual or triennial review is
due, and, if so, inform the high school of its obligation to conduct any such
review. The J G. Counselor will periodically review the high school’s progress
concerning such review, and follow-up as appropriate.

42)  Eligible Compensatory Relief Subclass Members who are enrolled in Middle
School shall be offered an initial counseling session. At the initial counseling session, the
student will meet with a /. G. Counselor, who will:

a) based on the information available, and in the discretion of the J.G. Counselor,
recommend that the student participate in: (i) tutoring, (ii) remedial literacy or
math intervention, and/or (iii) school-based social services (e.g. counseling), If
one or more of the above is recommended, the JG. Counselor shall then
coordinate with the student’s middle school, and if necessary, with other DOE
offices, to and ensure that the recommended service(s) are made available to the
student in a manner designed to address the needs of the student, as determined by

the J.G. Counselor. Students who attend District 75 Schools will not be provided
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with peer tutoring as part of this program. Peer tutoring will also not be provided
as part of this program in any subject for which a student with a disability is
recommended for placement in a self-contained special education classroom. For
students with disabilities, remedial intervention, if recommended, shall be made
available consistent with the student’s determined needs. A difference of
professional opinion concerning the appropriateness of the service(s) offered will
not be the basis for a determination that the DOE has not satisfied its obligation to
make available such service(s).

b) for students with disabilities, determine whether the annual or triennial review is
due, and, if so, inform the middle school of its obligation to conduct any such
review. The J.G. Counselor will periodically review the middle school’s progress
concerning such review, and follow-up as appropriate.

43)  Eligible Compensatory Relief Subclass Members who are over 21 shall be offered
an initial counseling session. At the initial counseling session, the student will meet with
a J.G. Counselor or other DOE employee with knowledge regarding adult education
opportunities, who will assist-the student in accessing available public adult education
and/or vocational options and services, including but not limited to VESID, DOE
vocational program, DOE GED programs, and CUNY GED and CUNY vocational
programs. If appropriate, the counselor will assist the student in completing an
application and making an appointment with the appropriate institution or program.
Nothing herein shall be construed to guarantee eligibility or entitlement to any such
services. Nothing herein shall be construed to entitle a Compensatory Relief Subclass

Member who is age 21 or older to attend a community school.

23



Case 1.04-cv-05415-ARR -SMG Document 187-2 Filed 02/14/11 Page 24 of 69

44)  In addition to the initial counseling session described in paragraphs 41 through
43, the J.G. Counselor (or, for students over 21, a DOE employee described in paragraph
43) will, for a period of three (3) months following the initial counseling session, conduct
follow-up with the Eligible Compensatory Relief Subclass Member, on at least a monthly
basis, to discuss the student’s academic and social issues and to provide continued
assistance in accessing the services set forth, and as described in paragraphs 41 through
43. The recommended services described in paragraphs 41 through 43 will continue to
be available to the student during this three-month period. Compensatory Relief Subclass
Members will be eligible to receive services to the same extent as any other DOE student
who is not a Compensatory Relief Subclass member, but all entitlements under Section V
of this stipulation shall terminate after three months, except with respect to any
recommended program that has a specific beginning and termination date, which program
does not exceed one semester in duration (e.g., a semester-long class). With respect to
any such program, if the J.G. Counselor recommended it, the student will be entitled to
complete that program, even if the completion of the program takes place after three
months, so long as the student continues to participate in the program.

45) At the conclusion of the three (3) month follow-up period, the J.G. Counselor will
discuss the Eligible Compensatory Education Subclass Member's progress, and possible
appropriate services or programs with the principal (or the principal's designee) of the
school where the student is enrolled.

46)  The DOE shall ensure that the J.G. Counselor has a degree in education,
counseling, social work, or the equivalent and/or has a valid New York State certificate in

teaching, supervision or administration or pupil personnel services or the equivalent
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Board of Examiners license. In no event shall the J G. Counselor have less than a four-
year degree. The DOE shall designate a project supervisor who will be responsible for
providing substantive assistance to the J.G. Counselor(s), and who will be available to
review a recommendation made by the J.G. Counselor which is objected to by a parent or
student. |

47)  Prior to the start of the counseling sessions described in paragraphs 41-43, the
DOE will afford plaintiffs’ counsel the opportunity to conduct an information session for
the J.G. Counselor(s), selected at that time and the project supervisor.

Vi. MONITORING

48)  During the term of this Agreement, the DOE shall conduct monitoring for three
consecutive school semesters, and shall provide plaintiffs’ counsel with three monitoring
reports, as sct forth below. The monitoring reviews will be conducted by the DOE’s
Office of the Auditor General (“OAG”™), and for that review that is based on a scientific
methodology, with assistance from the OAG’s contracted audit partner. The contracted
audit partner will meet the minimurmn qualifications set forth in the Request for Proposals
(“RFP”) No. R-0828, which was published in the City Record March 23, 2010. Data
shall be drawn from the DOE’s ATS (including OSE data, where applicable), and/or
HSST computer systems or their successors, and/or hard copy records. Defendants have
drafted, and plaintiffs have agreed to, a “work plan” setting forth the procedures to be
used in conducting the monitoring. The work plan itself does not confer any enforceable

right herein.
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a) DOE will draw a sample from students in Subclass D who attended a DOE
community school prior to their transfer to Passages, and will test the sample for
the following attributes:

1) Whether students were returned to their prior school registers within two
school days of Passages having retrieved from the DJJ database notice of the
students’ refease date from DJJ custody.

il) Where applicable, whether Passages requested the student’s last IEP upon the
student’s enrollment at Passages;

1ii) Whether information concerning completed coursework was entered into
HSST (or any successor DOE computer system/database) for high school
students who, at the time of discharge from Passages, had completed at least
30 days of satisfactory class work at Passages;

iv) Whether Passages entered coursework information on middle school students’
transcripts;

v) The number of school days between the students’ discharge from Passages
and the first date of attendance;

(A} Whether, in any case where DOE recorded an unexcused absence for 10
consecutive school days immediately upon return to a community school
register from Passages, outreach efforts had been undertaken by the DOE.
Information concerning the number of school days from the generation of
a Form 407, Attendance Follow-up and Outreach Referral (or any
equivalent successor form) to the first recorded outreach effort will also be

reported.

26



Case 1.04-cv-05415-ARR -SMG Document 187-2 Filed 02/14/11 Page 27 of 69

b) DOE will draw a sample from students in Subclass B who appeared at an
Enrollment Office secking re-enrollment, and will test the sample for the
following attributes:

i) Whether students were placed on the register of a DOE school or were offered
a school placement within five school days of appearing at an Enrollment
Office with appropriate paperwork. Whether a student was timely provided a
school placement shall be evaluated in conformity with the chart attached
hereto as Exhibit C. DOE reserves its right to amend Exhibit C with 10 days
prior notice to plaintiffs’ counsel, to conform with any changes in DOE’s
enrollment process;

(A) For a student who requested placement at a school(s) which requires a
screening process, and who returned to the Enrollment Office after not
being accepted to such school(s), whether the student was provided a
school placement within two school days of the student’s re-appearance at
the Enrollment Office.

i) Whether students’ records were transmitted by Passages to OCFS;

11} Whether, for students appearing at an Enrollment Office (except during the
Peak Enrollment Period) without an OCFS transcript or where the OCFS
transcript provided is more than 60 school days old at the time of the student’s
appearance, the DOE requested the student’s transcript from QCFS.

iv) If a student’s OCFS transcript is in the student’s DOE file, whether DOE’s
records (HSST or any successor computer system/database) reflect that credits

were awarded or whether the principal or the principal's designee confirms at

27



Case 1.04-cv-05415-ARR -SMG Document 187-2 Filed 02/14/11 Page 28 of 69

the time of the audit, or the records confirm that, the OCFS transcript was

evaluated for the purpose of considering if credits should be awarded.

v) The number of school days between the students’ registration at a DOE school
following the students’ return from OCFS and the first date of attendance;

(A) Whether, in any case where DOE recorded an unexcused absence for 10
consecutive school days immediately upon the student’s return to a
community school register from Passages, outreach efforts had been
undertaken by the DOE. Information concerning the number of school
days from the generation of a DOE Form 407 Attendance Follow-up and
Outreach Referral (or any equivalent successor form) to the first recorded
outreach effort will also be reported.

vi) For students with disabilities, for whom the DOE was provided with an IEP
from OCFS or an OCFS contract agency upon the student's return, whether a
comparable services plan was created.

(A)For those students tested in (vi) for whom a comparable services plan was
created, whether a new IEP was created for the student, in accordance with
the applicable timeframes set forth in paragraph (16);

(B) For those students tested in (vi) for whom a comparable services plan was
not created, whether a new IEP was created for the student, in accordance
with the applicable timeframes set forth in paragraph 16.

vil) For students with disabilities, and except during the Peak Enrollment Period,

whether the Enrollment Office requested an IEP from OCFS when the
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student’s OCFS IEP was not otherwise available at the time the student

appeared at the Enrollment Office.

c) DOE will draw a sample from students in Subclass B who were registered at a
DOE school following their discharge from OCFS, but who did not first appear at
an Enrollment Office seeking re-enrollment, and will test the sample for the
following attributes:

1) Whether student records were transmitted by Passages to OCFS;

ii) If a student’s OCFS transcript is in the student’s DOE file, whether DOE’s
records (HSST or any successor computer system/database) reflect that credits
were awarded by DOE or whether the prihcipal or the principal's designee
confirms at the time of the audit, or the records confirm that, the OCFS
transcript was evaluated for the purpose of considering if credits should be
awarded;

iit) The number of school days between the students’ registration at a DOE school
following the students’ return from OCFS and the first date of attendance;

(A) Whether, in any case where DOE recorded an unexcused absence for 10
consecutive school days immediately upon the student’s retum to a
community school register from Passages, outreach efforts had been
undertaken by DOE. Information concerning the number of school days
from the generation of a Form 407, “Atiendance Follow-up and Outreach
Referral” (or any equivalent successor form) to the first recorded outreach
effort will also be reported.

49)  The three monitoring reports shall be provided as follows:
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a) The first monitoring report shall reflect the results of an audit based on data
generated between October 1, 2011, and January 31, 2012. With respect to the
selection of the samples from the universes detailed in paragraphs 49(a) and
49(b), the first audit will be conducted on the basis of a scientific attribute testing
methodology utilizing a confidence level of 90% with a precision range of +/- 7%.
That methodology will support extrapolation of the findings of the tests described
in 48(a)(1) and 48(b)(1), respectively. With respect to the reporting detailed in
paragraph 48(c), the first monitoring report will be based on a randomly selected
sample of 13 students. The first monitoring report will be provided to plainti{ls’
counsel no later than July 31, 2012,

b) The second and third monitoring reports shall reflect the results of audits based on
data generated during i) February 1, 2012, and June 28, 2012 (for the second
monitoring report); and ii) during the Fall Semester of the 2012-2013 school year
(for the third monitoring report). The sample size for each semester will be no
less than half the total number drawn for the tests described in paragraphs 49(a)
and 49(b) in the first monitoring report. The students whose records are subject to
the audit tests will be randomly selected. For example, if, for the first monitoring
report, 100 students were sampled for the tests set forth in 49(a), and 100 students
were sampled for the tests set forth in 49(b), then for the second and third
monitoring reports, a sample shall be drawn of at least 50 students, each, for the
tests set forth in paragraphs 49(a) and 49(b). With respect to the reporting
detailed in paragraph 49(c), the second and third audits will each be based on a

randomly selected group of 13 students. The second monitoring report shall be
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provided to plaintiffs’ counsel no later than January 31, 2013. The third

monitoring report shall be provided to plaintiffs’ counsel no later than July 31,

2013.
50)  In addition, the DOE will identify students, up to 25 students, included in the
sample selected pursuant to paragraph 48(b), who are designated as Special Education
students, and for those students, provide to plaintiffs’ counsel any documents available at
the student’s local Committee on Special Education Office (“CSE”) that reflect that the
student appeared at that CSE after they were discharged from the DOE but before they
appeared at an Enrollment Center seeking re-enrollment. These documents will be
provided to plaintiffs’ counsel with students’ narmes, dates of birth (but not months and
years of birth), social security numbers, OSIS numbers and home addresses redacted.
Documents produced pursuant to this paragraph are intended to inform plaintiffs’ counsel
regarding the performance of DOE’s systems, but shall not form the basis of any
contempt or enforcement motion, and shall not be used in this or any other action.
Plaintiffs will not be permitted to seek attorneys fees for the review of any documents or
any related work concerning the documents produced pursuant to this paragraph.

VII. DURATION OF ORDER AND RETENTION OF JURISDICTION

51)  On the Effective Date the parties’ obligations, rights and responsibilities under
this Stipulation and Order of Settlement (“Stipulation™), and this Stipulation’s terms and
conditions, shall commence. Defendants® obligations under this Stipulation shall run
from the Effective Date until the jurisdiction of the Court lapses. The obligations
incurred pursuant to this Stipulation shall be in full and final disposition of the Action

and any and all Settled Claims as against all Released Parties. Except as set forth in
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paragraph 52, as of the Effective Date, all remedies in this action are limited to those
provisions specifically set forth 1n this Stipulation.

52}y  Plaintiffs’ Fourth, Fifth and Sixth Claims for Relief, as set forth in the Second
Amended Complaint, concerning the provision of educational services by the DOE at
Passages Academy, have been resolved by a letter agreement between the parties, and are
hereby dismissed with prejudice.

53)  The jurisdiction of this Court shall end seventy-five (75) calendar days following
the provision of the third monitoring report described in paragraph 49(b) (“Termination
Date™), unless plaintiffs move pursuant to paragraphs 58 and 59 of this Stipulation. Prior
to the expiration date and/or until jurisdiction otherwise lapses in accordance with
paragraphs 58 and 59, the Court shall retain jurisdiction over this agreement for the
purpose of enforcement. On the Termination Date, unless a motion or motions pursuant
to paragraphs 54 - 59 have been timely made, all rights and claims arising under the
provisions of this Stipulation shall terminate and all remaining claims under this
complaint shall be dismissed with prejudice. Defendants reserve their right to move to
terminate any provisions concerning education at Passages Academy pursuant to the
Prison Litigation Reform Act (“PLRA”) before the jurisdiction of the Court lapses.

Vill. ENFORCEMENT

54)  In the event of a motion by plaintiffs for enforcement, contempt or for further
relief based upon the DOE’s alleged non-compliance with this Stipulation, plaintiffs bear
the burden of establishing that the DOE’s failures or omissions to comply with the

provisions of this Stipulation were not minimal or isolated, but were sufficiently
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significant and widespread or recurring as to be fairly characterized as systemic. Any
such motion must be filed no later than 30 days prior to the Termination Date,

55)  During the time that the Court retains jurisdiction for enforcement purposes, if
plaintiffs’ counsel believes that the DOE has failed to comply, as defined by paragraph
54 above, with the provisions of this Stipulation, plaintiffs’ counsel shall notify
defendants’ counsel in writing of the nature and specifics of the alleged failure to comply
and shall specify the evidence of the claimed violation, at least fifteen (15) business days
before any motion is made for enforcement of this Stipulation or for contempt or for
further relief. The parties’ counsel shall meet within the fifteen (15) business day period
following notice to DOE defendants’ counsel in an attempt to arrive at a resolution of the
alleged failure to comply.

56)  If no resolution is reached within fifteen (15) business days from the date of
notice, plaintiffs may move this Court for an order enforcing this Stipulation and/or for
contempt or for further relief. Plaintiffs shall bear the burden of proving that the alleged
noncompliance is sufficiently significant and widespread or recurring as to be systemic.
Non-systemic individual and isolated violations of this Stipulation shall not form a basis
for a finding that defendants have acted in contempt of this Stipulation, or a basis for a
motion for enforcement or for further relief. Neither a single incident nor a series of
incidents involving a single student shall constitute systemic noncompliance. No motion
for contempt or enforcement or for further relief shall be brought to remedy those
violations that the parties agree (a) have been cured, or (b) will be cured pursuant to a
plan agreed upon by the parties, provided that the plan actually cured those violations. In

the event that the parties agree to a plan to cure an alleged violation and plaintiffs believe
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that the violation has still not been cured, plaintiffs must provide at least fifteen (15)
business days notice before any motion is made for enforcement of this Stipulation or for
contempt or for further relief.

57)  Plaintiffs may not seek judicial relief in this action on behalf of individual Class
Members who assert claims pertaining to matters that are the subject of this Stipulation,
although plaintiffs may bring such cases to the attention of DOE defendants’ counsel
with the goal of resolving any disputes in such cases on an informal basis. Nothing in
this paragraph diminishes the rights of individual Class Members pursuant to paragraph
1{o) of this Stipulation and Order of Settlement or to obtain relief as part of a successful
class-wide enforcement motion.

IX. EXTENSION OF THE TERM OF THE STIPULATION

58)  In addition to a motion for enforcement, contempt or further relief, plaintiffs may
move this Court for an order extending the jurisdiction of the Court over this Stipulation
and Order of Settlement by complying with the provisions of paragraphs 55 and 56, and
shall make any such motion at least 30 days before the scheduled termination of this
Court’s jurisdiction, unless another date is agreed to by the parties, and, on an application
for interim relief to extend the Stipulation and Order of Settlement pending a decision on
the motion, the Court’s jurisdiction is extended pending a decision on a motion for
enforcement, contempt or further relief, including to extend the Court’s jurisdiction. If
the Court grants the interim relief of extending the Stipulation and Order of Settlement
pending the decision on the motion, the defendants are required to comply with the

provisions of the Stipulation and Order in issue pending the decision on the motion.
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59) In the event plaintiffs move to extend the jurisdiction of this Court pursuant to
paragraph 58 of this Stipulation and Order of Settlement, the standard for measuring
defendants’ compliance with the provisions of this Stipulation and Order of Settlement is
that set out in paragraph 54 above of this Stipulation and Order of Settlement. Any such
extension of the jurisdiction of this Court shall be for a period of not more than one (1)
year at a time from the date the Court’s jurisdiction was scheduled to terminate, and the
scope of the relief the Court may order shall extend only so far as is necessary to correct
violations of the specific provisions of this Stipulation and Order of Settlement. The
plaintiffs may seek to extend the Court’s jurisdiction for additional one-year periods
beyond the first one-year period based on a showing that the defendants are not in
compliance with this Stipulation as measured by the standard set forth in paragraph 54
above. Any provision of this Stipulation that is not the subject of a successful extension
motion is terminated for all purposes on the Termination Date or when the Court’s
jurisdiction otherwise lapses.

X . ATTORNEY’S FEES

60) Plaintiffs’ counsel shall provide counsel for defendants with all time records
supporting plaintifts’ claim for attorneys’ fees, and the parties shall attempt to agree on
attorneys’ fees through good faith negotiations. If the parties are unable fo reach
agreement on the amount of attorneys’ fees, plaintiffs shall move the Court, pursuant to
Rule 54 of the Fed. R, Civ. P., for an Order awarding the reasonable costs, fees, and
disbursements to plaintiffs pursuant to 42 U.S.C. §1988. Defendants may oppose the

motion, and the Court shall decide the motion.
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XI. SETTLEMENT PROCEDURES

61)  The Parties agree to take all necessary steps to obtain court approval of this
settlement in the following sequence:

(a) Promptly after this Stipulation has been fully executed, Plaintiffs’
Counsel shall make a motion to the Court for preliminary approval of this Agreement and
for a finding that the class as defined in paragraph 5 and the subclasses defined in
paragraphs 6-11 should be certified for settlement purposes. Defendants reserve the right
to oppose this motion. Plaintiffs’ counsel shall also request that, if the Court certifies a
class for settlement purposes, the Court enter an Order for Notice and Hearing,
substantially in the form annexed hereto as Exhibit D, setting procedures and a date for a

fairness hearing on the proposed settlement and approving the Settlement Notice.

(b) If and when a class is certified for settlement purposes, within 10
business days of the date of the Court’s order for Notice and Hearing, the DOE shall mail
the Settlement Notice, attached hereto as Exhibit E, to all students who attended Passages
Academy, at any time between December 14, 2001, and the date of this Stipulation who
have not received a High School Diploma on or before the date of this Stipulation, at the
addresses currently maintained in DOE’s electronic records by the date ordered by the

Court.

(c) If and when a class is certified for settlement purposes, the DOE shall
within 10 business days of the date of the Court’s order for Notice and Hearing post a
one-page summary of the Settlement Notice, in substantially the same form as annexed

hereto as Exhibit F, in all permanent DOE Enrollment Locations and at all Passages
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Academy school sites, and shall maintain those postings until the conclusion of the

fairness hearing.

(d) If and when a class is certified for settlement purposes, plaintifts’
counse! shall mail copies of the Settlement Notice to the administrative judges of the
Family Courts in New York City, to OCFS for posting in its residential facilities and
contracted facilities, and to the New York City Department of Juvenile Justice with a
request to post the notice in its secure and non-secure detention facilities; and Plaintiffs’
counsel shall post the Settlernent Notice on the websites of Advocates for Children and

the Legal Aid Society..

(e) Defendants shall bear all the costs incurred in connection with

subparagraphs (b) and (c) of this paragraph.

62) If and when a class is certified for settlement purposes, and the Setilement
contemplated by this Stipulation is approved by the Court, Counsel for the Parties shall
Jjointly request that the Court enter an Order and Final Judgment.

63)  Defendants’ or Plaintiffs’ Counsel shall have the right to terminate the Settlement
and this Stipulation by providing written notice of their election to do so to all other
parties within thirty (30) days of any of the following actions, if they occur: (i) the
Court’s denial of plaintiffs’ motion for class certification and/or intervention; (ii) the
Court’s declining to enter the Order for Notice and Hearing; (iii) the Court’s refusal to
approve this Stipulation or any material part of it; or (iv) the Court’s declining to enter

the Order and Final Judgment.
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64}  In the event of appeal of the Court’s final approval of the Settlement, Defendants’
Counsel or Plaintiffs’ Counsel may seek to stay the Effective Date of the Settlement.

65)  Except as otherwise provided herein, in the event the Settlement is terminated,
reversed, or fails to become effective for any reason, the parties to this Stipulation shall
be deemed to have reverted to their respective positions in the action immediately prior to
the execution of this Stipulation and, except as otherwise expressly provided, the parties
shall proceed in all respects as if this Stipulation and any related orders had not been
entered.

66)  Plaintiffs’ Counsel and Defendants’ Counsel agree to cooperate fully with one
another with respect to the parties’ seeking Court preliminary approval of the Settlement
Agreement and class certification, entry of the Order for Notice and Hearing; approval of
the Settlement Notice, the Stipulation, and the Settlement; and entry of the Order and
Final Judgment, except that Defendants reserve their right to oppose plantiffs’ motion
for class certification and/or any motion for intervention; and all counsel agree to
promptly agree upon and execute all such other documentation as may be reasonably
required to obtain final approval by the Court of the Settlement.

X1l. GENERAL PROVISIONS

67)  Nothing contained herein shall be deemed to be an admission by DOE defendants
or the City of New York of liability or of the truth of any of the allegations set forth in the
complaint, or that they have in any manner or way violated plaintiffs’ rights, or the rights
of any other person or entity, as defined in the constitutions, statutes, ordinances, rules or
regulations of the United States, the State of New Yorik, the City of New York, or any

other rules, regulations or bylaws of any department or subdivision thereof.
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68)  This Stipulation is solely for the purposes of settlement, and does not reflect the
positions of the defendants in any other judicial or administrative action or proceeding.
This Stipulation shall not be admissible in, nor 1s it related to, any other judicial or
administrative action or proceeding or settlement negotiations, except that any party may
use this Stipulation in connection with any subsequent action or proceeding brought to
enforce the Stipulation.

69)  Notwithstanding the provisions of this Stipulation, DOE defendants reserve the
right to implement, change, or otherwise alter or amend the procedures and requirements
of this Stipulation if required by intervening changes in federal statute or regulation or
state statute inconsistent with this Stipulation. DOE Defendants shall provide counsel for
plaintiffs with written notification, by certified mail or by hand delivery with written
acknowledgment of receipt, of a required or permitted change at least thirty (30) days
prior to the commencement of implementation, unless DOE defendants are required or
permitted to implement such a change in less than thirty (30} days. If DOE defendants
are required to implement a change in less than thirty (30) days, DOE defendants shall
provide notice to plaintiffs’ counsel no later than seven (7) working days after learning of
a required change. Plaintiffs may move to challenge whether the change is required by
federal statute or regulations or state statute pursuant to the procedure denoted in

paragraphs 42-45, supra.
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70)  This Suipulation is final and binding upon plamntiffs and defendants, their

successors and assigns.

Dated: Brooklyn, New York
February 14, 2011

ADVOCATES FOR CHILDREN MICHAEL A. CARDQZO
Attorney for Plaintiffs and the Proposed Plaintifft  Corporation Counsel of the City of New York
Class Attormney for DOE Defendants

151 W. 30" Street, 5™ Floor 100 Church Street, Room 2-191

New York, NY 10001 New York, New York 10007
(212) 947-9779 (2123 788-1275

o Mt (o [ e (oA

" Matthew ],enaghaﬁl(MLSééS) Abigail Goldenberg (AG4378)

Assistant Corporation Counsel
THE LEGAL AID SOCIETY
Attorney for Plaintiffs and the Proposed Plaintiff
Class
Steven Banks, Attorney-in-Chiet’
Nancy Rosenbloom, Of Counsel
Nancy Ginsburg, Of Counsel
199 Water Street, 6th Floor
New York, NY 10038
(212) 577-3300

o W Jlel |

Nancy I{Qéenbl()()m (NR1275)

SO ORDERED:

The Hon. Steven M. Gold
J.S.M.J
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If you wish to opt out of the J.G. v. Mills settlement, fill out this side of this two-sided form ONLY.

Student’s Name: Student’s Date of Birth:

Parent/Guardian’s Name:

Address: City: State: Zip Code;
( ) ( )
Daytime Telephone Number Evening Telephone Number

E-mail (optional):.

YOU MAY ONLY OPT OUT IF YOU ARE A MEMBER OF THE
COMPENSATORY RELIEF SUBCLASS AND RETURN THIS
FORM NO LATER THAN MAY 31, 2011

The Compensatory Relief Subclass includes anyone who, between December 14, 2001 and present, sought
re-enrollment in a community school upon discharge from a court-ordered setting, and was not provided
with a school placement within five school days or, if the student requested referral to a school with

requiring an interview, was not referred to one within five school days.

If you believe that you are eligible to receive compensatory relief, but DO
NOT want to receive the counseling sessions and education services in the
settlement and you wish to keep your right to bring your own legal case about
a delay in re-enrollment in a community school after you were discharged
from a court-ordered setting, please complete this form:

O I have read a description of the rights and remedies available to the compensatory sub-class in
this settlement. If these rights and remedies apply to me, I do NOT want to participate in the
compensatory relief portion of the settlement or receive any additional educational services
from it.

Signature of Parent/Guardian or Student, Date
if the student is 18 or over

Please return this form to:

J.G. etal. v. Mills et al.
[INSERT ADDRESS HERE]

PLEASE NOTE: DO NOT fill out this side if you want to receive benefits from the settlement. Fill out this side only if you
want to exclude yourself from the settlement altogether. If you want to receive the counseling and education services in the
settlement, please complete the other side of form entitled, “Affirmation Form.” DO NOT COMPLETE BOTH SIDES OF
THIS FORM

If you have any questions, please ¢all 212-577-3933 or 212-822-9510.
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If you wish to participate in the compensatory relief portion of the J.G. v, Mills settlement, fill out this
side of this two-sided form ONLY.

If you are eligible, and you want to receive compensatory education benefits from the Class Action Settlement,
you must complete this form and return it to the Department of Education (“DOE”) at the following address

by May 31, 2011.
' J.G.etal. v. Millsetal. [INSERT ADDRESS HERE].

If you have any questions while completing this form, please contact Advocates for Children at 212-822-9510
or the Legal Aid Society at 212-577-3933

A, PERSONAL INFORMATION

Student’s Name: Student’s Dafe of Birth;

Parent/Guardian’s Name:

Address: City: State: Zip Code:
{ ) ( )
Daytime Telephone Number Evening Telephone Number

E-mail (optional):

B. ELIGIBILITY FOR RELIEF:

Please check all that apply:

o At some time between December 14, 2001 and present, 1 sought re-enrollment in a DOE Community
School upon being discharged from either DJJ or OCFS custody, and was not provided with a school
placement within five school days.

Please state the approximate time period during which your placement was delayed:

Please provide any additional information concerning the delay:

o At some time between December 14, 2001 and present, upon being discharged from either DIF or OCFS
custody, I requested a school requiring an interview before admission but was not referred to one within
five school days.

Please state the approximate time period during which your placement was delayed:

Please provide any additional information concerning the delay:

C. AFFIRMATION OF PARTICIPATION

I want to participate in the compensatory relief portion of the scttlement. I want to use the counseling
sessions and education services in the settlement. T understand that I must attend a counseling session to be
¢ligible to be considered for any educational services,

D. CERTIFICATION
I state under penalty of perjury that the information provided above is true and correct to the best of my
knowledge and belief,

Signature Date

DO NOT COMPLETE BOTH SIDES OF THIS FORM
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Exhibit C
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

- - e X

ORDER FOR NOTICE
1.G., etal, AND HEARING IN
o CONNECTION WITH
Plaintifts, SETTLEMENT

. PROCEEDINGS
-agamnst-

RICHARD MILLS, ef al., 04 CV 5415 (ARR)

SMG
Defendants. ( )

- - X

WHEREAS, plaintiffs commenced the instant lawsuit on December 14, 2004, in
the United States District Court for the Eastern District of New York, alleging that the
Chancellor of the New York City School District, the New York City Department of Education
(“DOE”) and the New York City Board of Education (“City Defendants™) violated federal and
state law by depriving plaintiffs of educational services upon their return to New York City
community schools from court-ordered seftings; and

WHEREAS, the plaintiffs moved for intervention, certification of a class and
subclasses and for notice and hearing for settlement purposes, on August 9, 2010, with
supporting papers and a Memorandum of Law; and

WHEREAS, the City Defendants reserved their right to oppose plaintiffs’ motion
for intervention and class certification for settlement purposes; and

WHEREAS, the Court has granted plaintiffs’ motion for intervention and class
certification by order dated January 21, 2011;

WHEREAS, the plaintiffs and the City Defendants have negotiated and entered

into a proposed Stipulation and Order of Settlement (“Stipulation™), which is subject to review
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under Rule 23 of the Federal Rules of Civil Procedure, and which sets forth the terms and
conditions for the proposed settlement of the claims alleged in the Action on the mernits; and

WHEREAS, the Court has read and considered the Stipulation and the
accompanying documents, and the parties to the Stipulation have consented to the entry of this
Order, as more fully set forth in the Stipulation; and all capitalized terms used herein having the
meanings defined in the Stipulation;

WHEREAS, the plaintiffs and the City Defendants consent to have the Magistrate
Judge assigned to preside over the fairness hearing in this case sign this Order,

NOW THE COURT FINDS THAT;

A. Notice to the Class and Subclasses A - E is required under Fed. R. Civ. P.

23(b)(2)(a), and shall be provided as set forth herein, and the method, form and content of such

notice as set forth herein are appropriate and meet the requirements of Rule 23(b)(2)(a).

B. Notice to the Subclass F is required under Fed. R. Civ. P, 23(b)(2)(b). The
method, form and content of such notice as set forth herein for notifying the Subclass of the
Settlement and its terms and conditions, meet the requirements of Rule 23(b)(2)(b) of the Federal
Rules of Civil Procedure and due process, constitute the best notice practicable under the
circumstances, and shall constitute due and sufficient notice to all persons and entities entitled

thereto.

IT IS HEREBY ORDERED that:

L. A hearing (the “Settlement Fairness Hearing™) pursuant to Rule 23(e) of the
Federal Rules of Civil Procedure is hereby scheduled to be held before the Court on April 28,

2011, at 11:00 A.M. for the following purposes:
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a. to determine whether the proposed Settlement is fair, reasonable, and adequate

and should be approved by the Court;

b. to determine whether the Order and Final Judgment as provided under the
Stipulation should be entered, which will, among other provisions, dismiss certain
portions of the Second Amended Complaint, with prejudice, and will dismiss other
portions of the Second Amended Complaint, with prejudice at the end of the Stipulation
period and any extensions of the Court’s jurisdiction pursuant to the terms of the
Stipulation, and to determine whether the release by the Class of the Settled Claims, as

set forth in the Stipulation, should be provided to the Released Parties;

¢. to determine whether the proposed Injunctive Relief, Monitoring and
Compensatory Relief in the Stipulation are fair and reasonable relief for the Class and

Subclass, and should be approved by the Court;

d. to rule upon such other matters as the Court may deem appropriate.

2. The Court approves the form, substance, and requirements of the Notice of
Proposed Settlement of Class Action (the “Settlement Notice™) annexed to the Stipulation as
Exhibit E, and the method set forth herein of notifying the class of the setttement and its terms
and conditions, as it meets the requirements of Rule 23 of the Federal Rules of Civil Procedure
and due process, and constitute the best notice practicable under the circumstances to all persons
entitled to notice.

3. The City Defendants, at their expense, shall send notice of the terms of the
proposed settlement to the plaintiff class by mailing individual copies of the Settlement Notice,
in the form annexed to the Stipulation, by first class mail within 10 business days of the date of

3
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this order to all students who, according to the DOE’s elecironic records, attended Passages
Academy, at any time between December 14, 2001 and the date the Stipulation was executed,
and who have not received a High School Diploma on or before the date the Stipulation was
executed. Defendants will use the addresses currently maintained in the DOE’s electronic
records. The notice shall be sent in English, The Settlement Notice shall include a cover letter
with the following statement in Urdu, Russian, Spanish, Arabic, Haitian Creole, Bengali,
Chinese, and Korean: “To get a copy of this Settlement Notice in [insert language], call
[Plaintiffs’ Counsel’s telephone number].” The Settlement Notice shall be made available by the
DOE to Plaintiffs’ Counsel in Urdu, Russian, Spanish, Arabic, Haitian Creole, Bengali, Chinese,
and Korean, who shall, upon telephone request, provide it to any Class Member.

4. Within 10 business days of the date of this order, the City Defendants shall post
copies of a one-page summary notice, in the form annexed to the Stipulation as Exhibit F, in a
public area of each permanent DOE Enrollment Center and at all Passages Academy school
locations, and shall maintain the notices in place until the fairness hearing has concluded.

5. Within 10 business days of the date of this order, plaintiffs’ counsel shall send
notice of the terms of the propbsed settlement by mailing copies of the Settlement Notice to the
following persons, who have agreed to post the notice where students and their families have
access to it:

a. The New York State Office of Court Administration’s administrative judges in

the Bronx, New York, Kings, Queens and Richmond County Family Courts; and

b. The Commissioner of the New York State Office of Children and Family Services

(“OCFS™) (to the attention of Lee Prochera in the office of counsel), which notices OCFS

has agreed to post in locations where residents have access to them in OCFS-operated
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residential facilities, and to forward to all private agencies with whom OCFS contracts

with a direction to post them where residents have access to them in those facilities.

6. Within 10 business days of the date of this order, Plaintiffs shall mail copies of
the Settlement Notice to directors of all New York City Department of Juvenile Justice (now part
of the Administration for Children’s Services) secure and non-secure detention facilities with a
request to post it where students and families have access to it.

7. Plaintiffs” counsel shall cause the Settlement Notice to be posted during the notice
and comment period on the websites of the Legal Aid Society and Advocates for Children, Inc.,
and in the Legal Aid Society offices in each Family Court building in New York City.

8. Any Compensatory Relief Subclass Member may request to be excluded from the
Compensatory Relief Subclass by returning the form attached to the Stipulation as A no later
than May 31, 2011. Any member of the Compensatory Relief Subclass who submits a valid and
timely request for exclusion shall have no rights to Compensatory Educational Services and will
not be deemed to have released any of the Defendants from those claims raised by the
Compensatory Relief Subclass with regard to his or her right, if any, to seek individual relief in
an appropriate forum.

9. The Court will consider comments and/or objections to the Settlement, including
the Injunctive Relief, Monitoring, and Compensatory Relief, only if such comments or
objections and any supporting papers are sent, in writing by 30 days after the date notice is sent
to plaintiffs’ counsel, at the following address, as set forth on the Notice: J.G. Settlement
Mailbox, c/o LAS JRP, 199 Water Street, 3 Floor, New York, NY 10038. Plaintiffs’ counsel
shall promptly, on a rolling basis, provide copies of any such submissions to defendants’ counsel

and to the Court, with no such correspondence being received later than April 11, 2011.
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10.  Attendance at the Settlement Fairness Hearing by stodents and parents is not
necessary; however, persons wishing to be heard orally with regard to the approval of the
proposed settlement, including the Injunctive Relief, Monitoring and/or Compensatory Relief,
are required to indicate in a written submission their intention to appear at the hearing and file
such submission with the Clerk of the Court, United States District Court, Eastern District of
New York, 225 Cadman Plaza East, Brooklyn, New York 11201 on or before April 4, 2011. The
Court will provide copies of any such submissions to: Nancy Rosenbloom, Esq., The Legal Aid
Society, 199 Water Street, 6" Floor, New York, NY 10038 and Abigail Goldenberg, Esq., New
York City Law Department, 100 Church Street, Room 2-191, New York, NY 10007. Persons
who intend to comment on or object to the proposed settlement, including the Injunctive Relief,
Monitoring and/or Compensatory Relief, and desire to present evidence at the Setilement
Fairness Hearing must include in their written submissions the identity of any witnesses they
may call to testify and exhibits they intend to introduce into evidence at the Seftlement Fairness
Hearing. Any member of the proposed Class or Subclass who does not make his or her objection
in the manner provided by Paragraph 9 shall be deemed to have waived such objection and shall
be foreclosed from making any objection to the fairness, reasonableness, or adequacy of the
Settlement, unless otherwise ordered by the Court. Class Members do not need to appear at the
hearing or take any other action to indicate their approval.

11.  If any specified condition necessary for approval of the Settlement set forth in the
Stipulation is not satisfied and Plaintiffs’ Counsel or Defendants’ Counsel elect to terminate the
Settlement as provided in paragraph 63 of the Stipulation, then, in any such event, the
Stipulation, including any amendment(s) thereof, shall be null and void, of no further force or

effect, and without prejudice to any Party, and may not be introduced as evidence or referred to
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In any actions or proceedings by any person or entity, and each Party shall be restored to his, her
or its respective position as it existed immediately prior to the execution of the Stipulation. In
such event, paragraph 65 of the Stipulation shall govern the rights of the partics.

12. This Order shall not be construed or used as an admission, concession or
declaration by or against the City Defendants of any fault, wrongdoing, breach or liability. This
Order shall not be construed or used as an admission, concession, or declaration by or against
Named Plaintiffs or the Class that their claims lack merit or that the relief requested in the Action
is inappropriate, improper or unavailable, or as a waiver by any Party of any defenses or claims
he, she, or it may have.

13. The Court reserves the right to reschedule the Settlement Fairness Hearing
without further written notice.

14, The Court retains exclusive jurisdiction over the Action to consider all further
matters arising out of or connected with the Settlement until this Order is superseded by an order
finally approving the Settlement. The Court may approve the settlement, with such
modifications as may be agreed to by the settling parties, if appropriate, without further notice to

the Class or Subclass,

SO ORDERED:

Dated: Brooklyn, New York
,2011

The Hon. Steven M. Gold, U.S.M.J.
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United States Diétrict Court for the Eastern District of New York
J. G. et al. v. Mills, et al., 04 CV 5415

IF YOU ARE OR WERE A STUDENT WHO ATTENDED SCHOOL WHILE
IN SECURE OR NON-SECURE DETENTION (“DJJ/PASSAGES
ACADEMY”) OR WHO RETURNED TO A NEW YORK CITY PUBLIC
SCHOOL FROM AN OCFS RESIDENTIAL FACILITY OR RESIDENTIAL
CARE UNDER OCFS AFTER DECEMBER 14, 2001 (“COURT-
ORDERED SETTINGS")

PLEASE READ THIS NOTICE, BECAUSE YOU MAY BE PART OF A
CLASS.

ADDITIONALLY, IF YOU ARE OR WERE A STUDENT DESCRIBED ABOVE AND
YOU BELIEVE YOU WERE:

e Denied re-enroliment at an New York City Department of Education (*DOE”) enroliment location
(a location authorized by the DOE to directly enroll a student or provide a school placement) upon
your return from a court-ordered setting; or

¢ Not enrolled by the DOE within five school days of seeking re-enrollment at an enroliment
location, upon your return to the DOE from a court-ordered setting;

YOU MAY BE ABLE TO GET ONE OR MORE OF THE FOLLOWING FREE
EDUCATIONAL SERVICES:

*» Re-enrollment in a DOE community schoaol if you are under age 21. {A student placed on a
school register in a New York City School by an enrollment center must be permitted to attend
that school).

s Counseling sessions with a specially trained counselor to, if necessary: review your transcript,
assist your high school with credit decisions, develop a plan to progress towards graduation,
explore alternative placements, and assist in any transfer or application process. The counselor
will determine whether you would benefit from any of the following:

o Tutoring, which will be offered in small groups or cne-to-cne by the DOE.

o The opportunity to eam extra credits, which may include summer school, or additional
classes provided after school and/or weekends.

0 Help with basic reading or math. For students with disabilities, this help will be consistent
with the student’s needs.

o School-based Counseling.
+ For students age 21 or older, counseling sessions to discuss available public adult educational

opportunities, and/or vocational options and services, and, if appropriate, assistance in
completing applications and/or making appointments with an institution or program.

If you have any questions, call Advocates for Children at 212-822-9510
or Legal Aid at 212-577-3933
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To be eligible to receive these Compensatory Relief services, you must fill out the
attached form and return it to ADDRESS by May 31, 2011. If the
settlement is approved, upon receipt and review of the form, you will be contacted to
meet with a counselor to talk about your options and find a program that is right for you.

If you are eligible to receive these Compensatory Relief services and you do not want to
participate in this part of the settlement, you may choose that option on the enclosed
form and return it not later than May 31, 2011.

IN ADDITION, IF THIS SETTLEMENT IS APPROVED, THE
DEPARTMENT OF EDUCATION HAS COMMITTED DURING THE TIME
OF THE SETTLEMENT TO TAKE CERTAIN ACTIONS, DESCRIBED IN
DETAIL IN SECTION 11 BELOW.

THIS SETTLEMENT WILL AFFECT YOUR RIGHTS. PLEASE READ THE
ATTACHED NOTICE FOR COMPLETE INFORMATION ABOUT THIS
SETTLEMENT.

Remember, if you are younger than 21 years old and want to re-enroll in a public high school, you may go
to a Borough Enroliment Center to sign up to retum to school, Contact 311 for the location and hours of
the Borough Enrollment Center near you.

If you have any questions, call Advocates for Children at 212-822-9510
or Legal Aid at 212-577-3933
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If you are or were a resident of the City of New York and are a student aged 7-21
without a high school diploma who, after December 14, 2001, either (a) are or
were enrolled in school while in secure or non-secure detention (“DJJ/Passages
Academy”} or (b) seeks or sought to re-enroll in New York City public schools
after being discharged either from DJJ/Passages Academy or from the custody of
the New York State Office of Children and Family Services (“OCFS”), you may be
part of a class action lawsuit.

YOUR LEGAL RIGHTS ARE AFFECTED BY THIS CASE WHETHER OR NOT YOU
ACT. READ THIS NOTICE CAREFULLY.

The proposed settlement resolves a lawsuit over:
1) whether the Department of Education (“DOE") deprived students enrolled at
DJJ/Passages Academy of educational services to which they are entitled; and
2) whether the DOE promptly and appropriately provided students with educational
placements upon their return to New York City schools from court-ordered settings.

In exchange for the release of the Class's claims, the Defendants have agreed to the terms of a proposed
settlement. Also as part of the settlement, defendants have agreed to provide eligible members of a
Compensatary Relief Subclass counseling sessions and educational services. The full procedures for
requesting educational services under the terms of this proposed settlement are explained in the
Stipulation of Settlement (“Stipulation”), and summarized below. Additionally, the rights and entitlements
of class members are described below,

YOUR LEGAL RIGHTS AND OPTIONS IN THIS SETTLEMENT:

ASK FOR By May 31, 2011, inform the DOE in writing (you must use the attached
ADDITIONAL form} of your wish to participate in the counseling sessions. Once you
EDUCATIONAL meet with the specially trained counselor to discuss your education, it wil]

be determined if you should receive additional educational services. You
SERVICES must fill out the form and attend a counseling session to be eligible for
the educational services offered under this settlement.

CHoOSE NOT 1O If you qualify to receive the compensatory services you may exciude
PARTICIPATE yourself from the compensatory relief offered in this settlement by filling
out and returning the enclosed form. This is called “opting out.” if you
opt out, you will be free to bring any individual claims for wrongful acts by
the New York City DOE related to a delay in enrollment at a New York
City school after returning from a court-ordered placement. If you choose
to opt out, you must return the opt-out form by May 31, 2011.

OBJECT You may write to the Court if you don't like the proposed Settlement.
G0 To THE FAIRNESS You may ask to speak in Court conceming the fairess of the proposed
HEARING Settlement.

¢ If you do nothing, you will not be able to receive the free counseling and educational services
being provided through this settlement and will also give up your right to bring individual claims
about the special educational services you did not get in DJJ/Passages Academy and the
educational services you did not get upon your return to the DOE from court ordered settings
between December 14, 2001, and present.

« These rights and options — and the deadlines to exercise them — are explained in this Notice.

+ The Court in charge of this case still has to decide whether to finally certify the proposed Class
and Subclasses and whether to approve the proposed Agreement. The educational services

If you have any questions, call Advocates for Children at 212-822-9510
or Legal Aid at 212-577-3933




Case 1:04-cv-05415-ARR -SMG Document 187-2 Filed 02/14/11 Page 61 of 69

described above will be available if the Court certifies the Class and Subclasses and approves
the proposed Agreement after the procedures detailed in this notice are followed.

BASIC INFORMATION
1. What is this lawsuit about?

This federal lawsuit was brought by studenis and parents of students who, from December 2001 to the
present, attended school at DJJ/Passages Academy, or who retumed to New York City schools after
attending school at DJJ/Passages Academy, an OCFS placement, or a placement with OCFS in other
residential facilities. These placements are referred to here as “Court-ordered Settings.” The students
(the “Named Plaintiffs"} filed the Complaint on December 14, 2004, alleging that the DOE (the
“Defendants”} violated federal and siate law by depriving the Plaintiffs of educational services upon their
return from Court-ordered Settings or while they were in DJJ/Passages. Defendants have denied any
liahility, wrongdoing or violation of law concerning these allegations. Students also sued the New York
State Education Department about these issues and reached a settlement with the State in 2008.

2. What is a class action?

The Named Plaintiffs made their claims through a class action complaint on behalf of themselves and
also on behalf of other students who may have been affected by these practices. In a class action, one or
more people called “Class Represeniatives’, who include the Named Flaintiffs here, sue on behalf of
people who have similar claims. The Class Representatives and all people who have similar claims are
the “Class Members" or the “Class.” Cne court resolves the issues for all Class Members except for any
Class Members who properly exclude themselves from the Class. A U.S. Magistrate Judge is presiding
over this class action. After the Settlement Fairness Hearing scheduled for April 28, 2011at 11 a.m., the
Judge will decide whether to cerify the Class and Subclasses proposed in the Setiterment,

3. Why did | get this notice?

You rteceived this nofice because DOE records show that you enrclled in DJJ/Passages Academy
between December 14, 2001 and a date to be determined by the Court, You may have been subjected to
one of the practices that were challenged by this case. If that happened to you, you might be a member
of the proposed Class and Subclasses in this case.

4. Why is there a proposed settlement?

The Court did not decide in favor of Named Plaintiffs or Defendants. Instead, both sides agreed to a
proposed setlement that they believe is fair, adequate, and reasonable. That way, they avoid the cost of
a trial, and the people affected will receive benefits sconer. The Class Representatives and their
attorneys think the proposed settlements in the best interests of all Class Members.

WHO IS IN THE PROPOSED SETTLEMENT?

To see if you may be affected by this settlement or if you can receive educational services from it, you
first have to determine if you are a Member of the proposed Class or the proposed Compensatory Relief
Subclass.

5. How do | know if | am part of the proposed settlement?
The parties are requesting that the Judge certify a Ciass and a Subclasses and approve the proposed

settlement set forth in the Agreement under Rules 23(b)(2) and 23(b)(3) of the Federal Rules of Civil
Procedure. Everyone who fits the following description is a member of the proposed Class:

If yvou have any questions, call Advocates for Children at 212-822-9510
or Leqgal Aid at 212-577-3933
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All students aged 7-21 without a high school diploma who, during the period from December 14, 2001
through the end of the Stipulation period, which at a minimum will last fwo vears, are or were residents of
the City of New York; and either (a) are or were enrolled at Passages Academy, or (b} seek or sought to
re-enroll in New York City public schools after being discharged from the custody of the New York State
Office of Children and Family Services (OCFS).

Additionally, some class members may be part of the “Compensatory Relief Subclass.” Everyone who fits
the following description is a member of the Compensatory Relief Subclass:

Cfass Members who, at any time between December 14, 2001, and a date set by the Court, sought re-
enroliment in Communify School upon their discharge from a Court-Ordered Setting, and were not
provided with a school placement within five school days or, if the student so requested, referral to an
interview school within five school days.

8. I’'m still not sure if | am included.

If you are still not sure whether you are included, you can ask for further clarification. You can call
Advocates for Children at 212-822-9510 or Legal Aid at 212-577-3933 for more information.

THE PROPOSED SETTLEMENT - WHAT YOU MAY RECEIVE IF YOU ARE A
COMPENSATORY RELIEF SUBCLASS MEMBER

7. What does the proposed settlement provide for the Compensatory Relief Subclass
Members?

The educational services described in this section are only available to you IF you are a Compensatory
Relief Subclass Member. Here is a brief summary of the educational services that may be available to
Compensatory Relief Subclass Members as part of this settlement:

* Re-Enrollment:

If a Compensatory Relief Subclass member is of school age and wishes to re-enroll, the subclass
member will be referred to an enroliment location for prompt re-enroliment. (A student placed on a
school register in a New York City School by an enrollment center must be permitted to attend that
school).

*» Counseling sessions:

If you are a Compensatory Relief Subclass member and are enrolled in 2 DOE high school, you are
eligible to meet with a specially trained counselor. The counselor will 1) review any OCFS transcripts
and, if necessary, assist your high school with credit decisions and/or discuss credit decisions that
have been made with the high school, 2} develop a plan for you to progress toward graduation,
including exploring alternative placements, and assisting in the transfer or application process, 3)
recommend, if appropriate based on available educational information, that you receive: (i) tutoring,
(ii)_assistance in eamning credits if you have fallen behind, (i} help with reading or math, and/or (iv)
school based guidance.

If you returned from a Court-ordered Setting and are in middle school, you are eligible to meet with a
specially trained counselor who will recommend, if appropriate based on available educational
information, that you receive: (i} tutoring, {ii} help with reading or math, and/or {iii} school! based
guidance.

If you retumed from a Court-ordered Setting and are over 21, you are eligible to meet with a specially
trained counselor or other DOE employee with knowledge regarding adult education opportunities.
You will be provided guidance in accessing available public adult education andfor vocational options

If you have any questions, call Advocates for Children at 212-822-9510
or Legal Aid at 212-577-3933
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and services, including, if appropriate, assistance in completing applications and/or making
appointments with an institution or program.

s Tutoring
If recommended by the counselor, you may receive futoring, which will be offered in small groups or

one-to-one by the DOE. This will be provided and/or overseen by instructors who are trained in
teaching and/or trained in the subject matter in which the tutoring is provided.

» Assistance in Earning Credits If You Have Fallen Behind

If recommended by the counselor, you may receive educational services to allow you to earn
additional credits outside of the regular school schedule. Available services may include summer
school, additional classes provided after school and weekend classes.

» Help with Reading and Math

If recommended by the counselor, you may receive help in basic reading and math skills. This will be
provided andfor overseen by a professional educator. For students with disabilities, this help with
basic skills will be consistent with the student's determined needs.

8. What do | need to do to get the free educational services?

if you are a Compensatory Relief Subclass member and you want fo get the services mentioned above,
you must fill out the form attached and then attend a scheduled counseling session with a designated
counselor. You must send in the form no later than May 31, 2011. If you have a question call Advocates
for Children at 212-822-9510 or Legal Aid at 212-577-3933.

9. When can | start receiving the free educational service?

If the Court approves the seftiement (see paragraph 11 below), and you have submitted the form
discussed above, the DOE will contact you to tell you when to come in for your counseling session. This
will Happen no earlier than September 30, 2010.

YOU MUST FILL IN THE ATTACHED FORM, RETURN IT TO THE DOE BY MAY
31, 2011, AND THEN MEET WITH A COUNSELOR AT A SCHEDULED TIMFE

At the counseling session, you and the counselor will discuss the types of programs and services that are
available to you. The counselor will recommend programs and services based on this discussion and
your transcript and other available educational records. You will be offered educational services
depending on your needs as determined by the counselor.

To be eligible for the counseling sessions and the educational services, you will be required to sign a
statement that your enrollment at a DOE school when you returned from a Court-ordered Setting was
delayed. If, based on the information in your statement, DOE believes that you are not eligible to receive
these educational services, it will notify Plaintiffs’ counsel. If there is still a guestion, the matter will be
brought to the Court's attention for resolution.

If you have any questions, call Advocates for Chiidren at 212-822-9510
or Legal Aid at 212-577-3933




Case 1.04-cv-05415-ARR -SMG Document 187-2 Filed 02/14/11 Page 64 of 69

THE PROPOSED SETTLEMENT — WHAT ACTIONS THE DOE HAS COMMITTED
TO TAKE DURING THE TERM OF THE SETTLEMENT

10. What does the proposed settlement provide in the future?

{in addition to the educational services described above, the DOE has committed to certain actions in the
future, during the life of the settlement. If this seftiement is approved, the DOE must, during the time of
the settlement:

e Enroll students returning to New York City community schools from DJJ/Passages Academy
within two school days of discharge from Passages Academy.

* Provide a school placement to students returning to New York City schools from OCFS or
agencies under contract with OCFS within five school days of appearing at a New York City DOE
enrcllment location seeking enrcliment.

* Provide a placement for students with disabilities returning from QCFS, either in accordance with
the student's last DOE IEP or a “Comparable Services Plan.”

¢ Develop a new |EP for students with disabilities returning from OCFS,

» Require schools to enroll students who have been assigned to the school by a DOE Enroliment
Office.

s For students returning directly from DJJ/Passages Academy to a DOE community school, provide
student records (e.g., transcripts, report cards, and Education Plans) from the student's time in
DJJ/Passages Academy to the student's community school.

+ Reguest records from QCFS for students returning from OCFS.
¢ Provide records to OCFS for students being sent to OCFS.

« Prepare a guide to assist New York City school staff on how 1o get educational records, award
credits, and make programming decisions for students returning from DJJ/Passages Academy
and OCFS placement to the New York City schools.

+» Make training available for schools conceming the requirements included in the seitlement, and
specifically invite 10 schools a year to participate.

+ Ensure that a principal or his/her designee evaluates any OCFS transcripts for students enrolled
at their school after their return from OCFS.

» FEnsure that DJJ/Passages Academy identifies any incoming student that has an IEP, and for
such student, request a copy of the |EP.

+ Determine if a student entering DJJ/Passages needs a three-year re-evaluation. For such
students who have attended DJJ/Passages for 60 days, take steps to begin the review process.

= Create an Education Plan for students with disabilities who aftend DJJ/Passages Academy, and
review that Plan after 30 days.

» Make available remedial services to students at DJJ/Passages Academy who are performing
below grade-level.

e Provide all 8" grade students in DJJ/Passages Academy the opportunity to take State
standardized examinations which are required for promotion. Provide eligible high school

If you have any questions, call Advocates for Children at 212-822-9510
or Legal Aid at 212-577-3933
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students in DJJ/Passages Academy the opportunity to take Regents and Regents Competency
tests.

+ Designate individuals at Enrollment Offices who will be available to provide assistance to
students returning from Court-ordered Settings with the re-enrollment process

SETTLEMENT PROCEDURES:

11. When will the Court determine if it approves the settlement?

The Court will hold a hearing on April 28, 2011, at 11:00 a.m. to decide whether to certify the proposed
Class and Subclass and whether to approve the proposed Settlement (“Sefflement Fairmess Hearing”). If
the Judge certifies the proposed Class and Subclasses and approves the proposed Settlement after the
Settlement Fairness Hearing, there could still be appeals. If any appeal is filed, it is uncertain how long it
might take fo resoive. If the proposed settlement is approved, and no appeal is filed, the DOE will begin
contacting eligible students to schedule counseling sessions, no earlier than 30 days after the settlement
is approved.

12. What if | do not want to participate in the settlemeént?

You can only opt out if you are a member of the Compensatory Relief Subclass. If you are a member and
you wish to opt out, you may only exclude yourself from the compensatory relief portion of this settlement.
You may do so by filling out the enclosed form, indicating you want to “opt-out” and returning it to
[ADDRESS] no later than May 31, 2011. if you ask to be excluded, you will have no rights to the
additional educational services provided for in the Settlement. You will, however, keep your right to sue
the DOE for individual relief arising from a delay in enroliment to a New York City school after return from
a court ordered setting during the time period covered by this lawsuit.

All Class Members, even those who choose to opt out of the Compensatory Relief Subclass, will be
bound by the terms of the proposed settlement concerming DOE’s future compliance with DOE policy and
state and federal law.

LAWYERS REPRESENTING YOU
13. Do | have a lawyer in this case?

Yes. Attorneys from the Legal Aid Society and Advocates for Children of New York have asked the Court
to appoint them to represent you for the purposes of this Seitiement, if you are a Class Member. Lawyers
appointed by the Court to represent a class are called Class Counsel. You will not be charged for being
represented by these lawyers in this matter. If you want to be represented by your own lawyer, you may
hire one at your own expense.

14. Will the fawyers be paid?

The Agreement provides that Class Counsel’ may seek reasonable attomneys’ fees for investigating the
facts, litigating the case, and negotiating the proposed settlement. Any payment of Attorneys’ fees will
be made to class counsel and will not reduce the amount of educational services provided by the
DOE under this settlement. '

If vou have any questions, call Advocates for Children at 212-822-9510
or Legal Aid at 212-577-3933




Case 1:04-cv-05415-ARR -SMG Document 187-2 Filed 02/14/11 Page 66 of 69

OBJECTING TO THE PROPOSED SETTLEMENT

You can telt the Court that you don’t agree with certification of the Class or Subclasses or with the
proposed settfement or some part of it.

15. How do | tell the Court that | don’t agree with class certification and/or don’t like the
proposed settiement?

If you are a member of the proposed Class or Subclasses, you can object to class certification and to the
proposed seitlement. You can give reasons why you think the Court should not certify the Class or
Subclass or approve the Settlement. The Court may consider your views. To object, you must send a
letter saying that you object, to J.G. et al. v. Miils, et al. Be sure to include your name, address,
telephone number, your signature, and the reasons you object to the proposed settlement. Mail the
objection to the following address postmarked no later than April 4, 2011;

J.G. Settlement Mailbox, c/fo JRP. at LAS
199 Water Street, 3™ Floor
New York, NY 10038

THE COURT’S SETTLEMENT FAIRNESS HEARING

The Court will hold a hearing to decide whether fo certify the proposed Class and Subclass and whether
to approve the proposed settlement. You may attend and you may ask to speak, but you do not have to
come to court to receive educational benefits under the settlement.

16. When and where will the Court decide whether to certify the Class and Subclass and
whether to approve the proposed settlement?

The Court will hold a Settlement Fairmess Hearing on April 28, 2011, at 11:00 a.m. at the United States
District Court for the Eastern District of New York, 225 Cadman Plaza East, Brooklyn, New York 11201, in
Courtroom 13D. At this hearing, the Court will consider whether to certify the Class and Subclass and
whether the proposed settlement is fair, reasonable, and adequate. If there are objections, the Court will
consider them. The Judge will listen to people who have properly asked to speak at the hearing. After
the hearing, the Court will decide whether to approve the proposed settlement.

17. Do | have to come to the hearing?

No. Legal Aid and Advocates for Children will answer questions the Judge may have. But, you are
welcome to come at your own expense. If you send an objection, you don't have to come to court to talk
about it. As fong as you have mailed your written objection on time, the Court may consider it. You may
" also pay your own lawyer to attend, but it is not necessary.

If yvou have any questions, call Advocates for Children at 212-822-9510
or Legal Aid at 212-577-3933
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18. May | speak at the hearing?

You may ask the Court for permission to speak at the Settlement Fairness Hearing. Please note that any
appearance will be at your own expense. To do so, you must send a letter saying that it is your intention
to appear in L G. ef al. v. Mills, et al, No. 04 Civ. 5415, Be sure to include your name, address,
telephone number, your signature and any witnesses you may call to testify and exhibits you infend to
introduce into evidence at the hearing.

Your letter must be postmarked no fater than April 4, 2011, and be sent fo the following addresses:

The Clerk of the Court

U.S. District Court

Eastemn District of New York
225 Cadman Plaza East
Brooklyn, NY 11201

Nancy Rosenbloom

The Legal Aid Society

199 Water Street, 6™ Floor
New York, NY 10038

Abigail Goldenbery, Esq.
100 Church Sfreet, Room 2-191
New York, NY 10007

19. What if | do nothing at all?

If you are eligible for free educational services because you are a Compensatory Relief Subclass
member, but do not return the form or attend the counseling session, you will NOT be able to receive
these services and you will have given up your right to sue for individuaf claims for damages based on the
practices alleged in the lawsuit

Whether or not you are a Compensatory Relief Subclass member, you do not need to do anything to
receive the future protections of this Settlement listed in paragraph 10.

GETTING MORE INFORMATION

20. Are there more details about the proposed settlement?

This notice summarizes the proposed seltlement. More details are in the Agreement itself. To the extent
that this notice varies from the Agreement, the terms of the Agreement are controlting.

You can access a copy of the Agreement by visiting the Advocates for Children website at www.afc.org.
You can call Legal Aid at 212-577-3933 and Advocates for Children at 212-822-9510 for more
information.

If you have any questions, call Advocates for Children at 212-822-9510
or Legal Aid at 212-577-3933
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Exhibit F
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J.G. vs. Mills, U.S. District Court, Eastern District of New York

IF YOU ARE OR WERE A STUDENT WHO ATTENDED SCHOOL WHILE
IN SECURE OR NON-SECURE DETENTION (“DJJ/PASSAGES
ACADEMY") OR WHO RETURNED TO ANEW YORK CITY PUBLIC
SCHOOL FROM AN OCFS RESIDENTIAL FACILITY OR RESIDENTIAL
CARE UNDER OCFS AFTER DECEMBER 14, 2001 ("COURT-
ORDERED SETTINGS")

PLEASE READ THIS NOTICE, BECAUSE YOU MAY BE PART OF A
CLASS.

ADDITIONALLY, IF YOU ARE OR WERE A STUDENT DESCRIBED ABOVE AND
YOU BELIEVE YOU WERE:

e Denied re-enrolliment at an New York City Department of Education ("DOE") enroliment location
{a location authorized by the DOE to directly enroll a student or provide a school placement) upon
your return from a court-ordered setting; or

e Not enrolled by the DOE within five school days of seeking re-enrollment at an enroliment
location, upon your return to the DOE from a court-ordered setting;

YOU MAY BE ABLE TO GET ONE OR MORE OF THE FOLLOWING FREE
EDUCATIONAL SERVICES:

+ Re-enrolliment in a DOE community school if you are under age 21. (A student placed on a
school register in a New York City School by an enroliment center must be permitted to attend
that school).

» Counseling sessions with a specially trained counselor to, if necessary: review your transcript,
assist your high school with credit decisions, develop a plan to progress towards graduation,
explore alternative placements, and assist in any transfer or application process. The counselor
will determine whether you would benefit from any of the following:

o Tutoring, which will be offered in small groups or cne-to-one by the DOE.

o The opportunity to earn extra credits, which may include summer school, or additional
classes provided after school and/or weekends.

o Help with basic reading or math. For students with disabilities, this help will be consistent
with the student’'s needs.

o School-based Counseling.
» For students age 21 or older, counseling sessions to discuss available public adult educational

opportunities, and/or vocational options and services, and, # appropriate, assistance in
completing applications and/or making appointments with an institution or program.

IF YOU HAVE QUESTIONS CR TC GET A COPY OF THE FULL SETTLEMENT NOTICE,
PLEASE CALL Legal Aid at 212-577-3933 or Advocates For Children at 212-822-9510.



