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"Integration is both ~ mandated and educationally better for both 
'regular' and 'special needs' students. Segregation for special education 
students has resulted in a separate and unequal system that isolates but . 
doesn't. educate the vast majority.... Schools should meet the instructional 
needs of all their students, and should have ·a range of classroom and support • 
services available toward that end. '.' • • 

Education advocate 
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PREFACE 

Advocates for Children, Inc., (AFC) was founded in 1970 to 

obtain equal educational opportunities, promote quality education 

services, and overcome school failure for New York City's 

1,000,000 public school students. AFC's special mission is to 

represent the interests of students placed at highest risk of 

educational failure: those who suffer educational disadvantage 

because of racial discrimination, poverty, educationally 

disabling conditions, or inadequate academic preparation. The 

core of AFC's program is assisting individual students and their 

families in obtaining appropriate quality public education 

services. In addition, through our research and policy analysis, 

we examine local, state, and national issues and their impact on 

children attending New York City Public Schools. 

AFC's program is carried out by a multicultural, bilingual 

staff of attorneys, lay advocates, parent organizers, researchers 

and volunteers, all of whom provide individual advocacy, 

training, research, and assistance to communities. 

Over the past twenty years, AFC has devoted particular 

attention to the educational needs of children with.disabling 

conditions. We have worked to ensure their access to high 

quality, free public education. In this report, we focus on the 

segregated, second-rate nature of the "special" education system 

in New York and offer recommendations for achieving a more 

inclusive, effective education for all children in our schools. 
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0 Statewide statistics reveal the over-representation of 
children of color in segregated special education 
settings. African-American students represent a 
disproportionate number of segregated special education 
placements: they constitute 19.8% of the general 
education population and 34.1\ of the segregated 
special·education population. Similarly,• Latino 
students comprise only 15.1\ of the general education 
population, but represent almost 23%.of segregated 
special education placements. Conversely, White 
students ·comprise 59.8% of general education students 
and only 41.3% of segregated special education 
placements. 7 

0 In New York City, African-Alilerican students represent a 
disproportionate number of special education students, 
constituting only 3~% of the general educ~tion • 
population and 41% of the special education population. 
In contrast, Latinb and White students account for 35% 
and 20%, respectively, of the general education 
population and 34% and 19% of the special education 
population. 8 

0 Children of color represent a growing number of special 
education students in New York City. From 1985 to 
1990, the number of Latino and African-American males 
in special education programs jumped 11% ~nd 5%, • 
respectively. The number of White males in special 
education programs simultaneously decreased by 14\. 9 

0 Citywide, African-American and Latino students 
represent a disproportionate number of the most 
restrictive special education placements. In 1989-90, 
African-American and Latino students together comprised 
over 80\ of the students in self-contained special 
education classes and special programs. In contrast, 
White student's represented· the single largest group--
37. 2%-- of the students receiving related services 
only. 10 

Administrative Obstacles to De-segregation 

In educating disabled students in public schools, New York 

city and State have failed to preserve the basic principle that 

all children have the right to learn together. All too often, 

disabled children end up in separate buildings and/or classrooms 

because· schools lack more integrated programs, ·children require 
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integration or mainstreaming, inclusion promotes the full 

academic, social, and physical participation of students with 

special needs in the general education environment. In 

encouraging students to accept and appreciate diversity, 

inclusion not only better prepares all students for life in the 

real world, but also fosters a society undivided by race, class, 

language or disability. 

Recommendations for Improvement 

With twenty-years experience in representing parents of 

children with disabling conditions in individual cases and 

through the Jose P. v. Sobol13 lawsuit, Advocates for Children 

has consistently.urged the general education system to address 

the needs of more children and to avoid inappropriately placing 

them in special education. Fortunately, numerous projects both 

within and without New York State have attempted to reverse the 

trend toward a ·separate educational system for children with 

disabling conditions and have generated many recommendations for 

reform. After careful consideration of these projects and our 

own anecdotal experience, we offer the followi:ng recommendations 

for New York City and State: 

O NYSED should promulgate and widely circulate a policy 
statement which underscores its commitment to ensuring 
the availability of an inclusion education option for 
all children with disabilities. • • 

0  NYSED should compile, assess, and document available 
data on current inclusive models and distribute the 
data to all local educational agencies. 

o NYSED should convene a task force of edu6ators, 
advocates, and other.professionals to study the 
inclusive programs of other states and  to·recom.mend 
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carry out the following objectives:  

create support and informational networks for 
teachers to share strategies for and experiences 
in educating disabled children within the general 
education classroom;  • • 
develop consultant-teacher and team-teaching 
strategies· and adopt inclusive models; 

- foster ·"natural supports," i.e., students and 
adults, who can provide disabled children··with 
informal assistance or simple special education 
services iri the general education classroom; 
strive towards school-based management with 
significant parent·par-ticipation and create other 
programs through which parents -can take an active 
role in the education of their children and 
community members can ·contribute their time and 
resources;  • • 
convene committees of community leaders, 
professionals, parents·, and teachers to establish 

·-·high standards for curriculum· to interest and 
challenge students and to establish high standards 
of student performance; and 
design and implement programs which frequently 
assess students' progress and'provide remediation 
as necessary, such as the New York City program-
Promoting · Success which entitles  third ·graders 
to summer school and remedial services in the 
fourth grade. 

·O NYSED should issue regulations which require· School-
Based Support Teams (SBSTs), in responding to 
referrals, to better document evaluation and assessment 
results, and to fully disclose school officials' 
informal assessments of students . ~ . . ; . . 

0 NYSED should promulgate regulations which establish 
high standards for Individualized Education Programs 
(IEPs) and set forth procedures  for review of • 
substanda-rd IEPs.  

O The New York State legislature, in conjunction with 
NYSED, should revise the' special education •• 
reimbursement  formula, broaden the continuum of special 
education services offered in· the general education 
classroom, and expand the program options between 
levels of service. • • •  

o The legislature should establish a new continuum of 
intermediate, preventive services· which provides 
students with individualized support services prior to 
special ·education referral. ••  • • 

6 

carry out the following objectives:  

create support and informational networks for 
teachers to share strategies for and experiences 
in educating disabled children within the general 
education classroom;  • • 
develop consultant-teacher and team-teaching 
strategies· and adopt inclusive models; 

- foster ·"natural supports," i.e., students and 
adults, who can provide disabled children··with 
informal assistance or simple special education 
services iri the general education classroom; 
strive towards school-based management with 
significant parent·par-ticipation and create other 
programs through which parents -can take an active 
role in the education of their children and 
community members can ·contribute their time and 
resources;  • • 
convene committees of community leaders, 
professionals, parents·, and teachers to establish 

·-·high standards for curriculum· to interest and 
challenge students and to establish high standards 
of student performance; and 
design and implement programs which frequently 
assess students' progress and'provide remediation 
as necessary, such as the New York City program-
Promoting · Success which entitles  third ·graders 
to summer school and remedial services in the 
fourth grade. 

·O NYSED should issue regulations which require· School-
Based Support Teams (SBSTs), in responding to 
referrals, to better document evaluation and assessment 
results, and to fully disclose school officials' 
informal assessments of students . ~ . . ; . . 

0 NYSED should promulgate regulations which establish 
high standards for Individualized Education Programs 
(IEPs) and set forth procedures  for review of • 
substanda-rd IEPs.  

O The New York State legislature, in conjunction with 
NYSED, should revise the' special education •• 
reimbursement  formula, broaden the continuum of special 
education services offered in· the general education 
classroom, and expand the program options between 
levels of service. • • •  

o The legislature should establish a new continuum of 
intermediate, preventive services· which provides 
students with individualized support services prior to 
special ·education referral. ••  • • 

6 

carry out the following objectives:  

create support and informational networks for 
teachers to share strategies for and experiences 
in educating disabled children within the general 
education classroom;  • • 
develop consultant-teacher and team-teaching 
strategies· and adopt inclusive models; 

- foster ·"natural supports," i.e., students and 
adults, who can provide disabled children··with 
informal assistance or simple special education 
services iri the general education classroom; 
strive towards school-based management with 
significant parent·par-ticipation and create other 
programs through which parents -can take an active 
role in the education of their children and 
community members can ·contribute their time and 
resources;  • • 
convene committees of community leaders, 
professionals, parents·, and teachers to establish 

·-·high standards for curriculum· to interest and 
challenge students and to establish high standards 
of student performance; and 
design and implement programs which frequently 
assess students' progress and'provide remediation 
as necessary, such as the New York City program-
Promoting · Success which entitles  third ·graders 
to summer school and remedial services in the 
fourth grade. 

·O NYSED should issue regulations which require· School-
Based Support Teams (SBSTs), in responding to 
referrals, to better document evaluation and assessment 
results, and to fully disclose school officials' 
informal assessments of students . ~ . . ; . . 

0 NYSED should promulgate regulations which establish 
high standards for Individualized Education Programs 
(IEPs) and set forth procedures  for review of • 
substanda-rd IEPs.  

O The New York State legislature, in conjunction with 
NYSED, should revise the' special education •• 
reimbursement  formula, broaden the continuum of special 
education services offered in· the general education 
classroom, and expand the program options between 
levels of service. • • •  

o The legislature should establish a new continuum of 
intermediate, preventive services· which provides 
students with individualized support services prior to 
special ·education referral. ••  • • 

6 

carry out the following objectives:  

create support and informational networks for 
teachers to share strategies for and experiences 
in educating disabled children within the general 
education classroom;  • • 
develop consultant-teacher and team-teaching 
strategies· and adopt inclusive models; 

- foster ·"natural supports," i.e., students and 
adults, who can provide disabled children··with 
informal assistance or simple special education 
services iri the general education classroom; 
strive towards school-based management with 
significant parent·par-ticipation and create other 
programs through which parents -can take an active 
role in the education of their children and 
community members can ·contribute their time and 
resources;  • • 
convene committees of community leaders, 
professionals, parents·, and teachers to establish 

·-·high standards for curriculum· to interest and 
challenge students and to establish high standards 
of student performance; and 
design and implement programs which frequently 
assess students' progress and'provide remediation 
as necessary, such as the New York City program-
Promoting · Success which entitles  third ·graders 
to summer school and remedial services in the 
fourth grade. 

·O NYSED should issue regulations which require· School-
Based Support Teams (SBSTs), in responding to 
referrals, to better document evaluation and assessment 
results, and to fully disclose school officials' 
informal assessments of students . ~ . . ; . . 

0 NYSED should promulgate regulations which establish 
high standards for Individualized Education Programs 
(IEPs) and set forth procedures  for review of • 
substanda-rd IEPs.  

O The New York State legislature, in conjunction with 
NYSED, should revise the' special education •• 
reimbursement  formula, broaden the continuum of special 
education services offered in· the general education 
classroom, and expand the program options between 
levels of service. • • •  

o The legislature should establish a new continuum of 
intermediate, preventive services· which provides 
students with individualized support services prior to 
special ·education referral. ••  • • 

6 

carry out the following objectives:  

create support and informational networks for 
teachers to share strategies for and experiences 
in educating disabled children within the general 
education classroom;  • • 
develop consultant-teacher and team-teaching 
strategies· and adopt inclusive models; 

- foster ·"natural supports," i.e., students and 
adults, who can provide disabled children··with 
informal assistance or simple special education 
services iri the general education classroom; 
strive towards school-based management with 
significant parent·par-ticipation and create other 
programs through which parents -can take an active 
role in the education of their children and 
community members can ·contribute their time and 
resources;  • • 
convene committees of community leaders, 
professionals, parents·, and teachers to establish 

·-·high standards for curriculum· to interest and 
challenge students and to establish high standards 
of student performance; and 
design and implement programs which frequently 
assess students' progress and'provide remediation 
as necessary, such as the New York City program-
Promoting · Success which entitles  third ·graders 
to summer school and remedial services in the 
fourth grade. 

·O NYSED should issue regulations which require· School-
Based Support Teams (SBSTs), in responding to 
referrals, to better document evaluation and assessment 
results, and to fully disclose school officials' 
informal assessments of students . ~ . . ; . . 

0 NYSED should promulgate regulations which establish 
high standards for Individualized Education Programs 
(IEPs) and set forth procedures  for review of • 
substanda-rd IEPs.  

O The New York State legislature, in conjunction with 
NYSED, should revise the' special education •• 
reimbursement  formula, broaden the continuum of special 
education services offered in· the general education 
classroom, and expand the program options between 
levels of service. • • •  

o The legislature should establish a new continuum of 
intermediate, preventive services· which provides 
students with individualized support services prior to 
special ·education referral. ••  • • 

6 

carry out the following obj·ectives: 

create support and informational networks for 
teachers to share stra·tegies for and experiences 
in �ducating d i sabled children �ithirt th��eneral 
education �lassroom; 
develop consultant-teacher and team-teaching 
strategies· and adopt 'inclusive m6de1s; 

- foster ·"natural supports," Le�, students · and 
adults, who can provid� disabled children·with 
informal assistance or simple special education 
services iri'the general education classroom; 
strive -towards school-based •'management with 
significant parent·par-ticipation and create other 
p·rograms ·'through· which parents - can take an active 
role in·the:education of the-ir 'children and 
community rne:mbe·rs can ·contribute their time and 
resources; 
convene committees of conununity leaders, 
professionals, parents·, and teachers to establish 

-..high standards for curriculum · to interest and 
challenge students and to establish high standards 
of student performance; and 
design and implement programs which frequently 
ass�ss students' progress and=provide remediation 
as necessary, such -·as the· New York City program- 
Proniot"ing · Success-..:: which entitles third · graders 
to summer school and remedial services in the 
fourth grade. 

·O NYSED ·should 1ssu·e regulations which require· S�hool
Based: ·Support Teams (SBSTs)', in- responding to 
referrals, to better document ·evaluation ana·assessment 
results, and to fully disclose school officials' 
informal · assessments of students� . � . ; ' . 

0 NYSED ..·shquld promulgate· regulation's which establish 
high·standards for Individualized Education Programs 
(IEPs) a·ria• set forth procedures • f-or · review of 
substanda·rd IEPS. 

0 The ·New York state legislature, in conjunction with 
NYSED, should revise the· spec-ial education .. 
re'iinburseinent· · torrnuia; broaden the continuum; of · special 
educ'atfon services offered-in· the general education 
classroom,' and :expand '''the program options between 
level·s of · ··s·ervice. • ·' 

O · The' legislatur� shouid est'abi-1sh a new continuum of 
intermediate, preventive services· ·which provides 
students with individualized support services prior to 
special ·education ref errai•. • 

6 



classroom, rather than in pull-out programs. Providing special 

services directly to students ·will require major changes in most 

school districts, including: administrative leadership at the 

building and district level; ongoing professional development; a 

restructured, more open ·relationship between a student's home and 

school; the creation and implementation of adaptive curriculum 

and building accommodations; shared "ownership" among general and 

special educators; and flexible, integrated support services for 

children and teachers. Second, schools must include students' 

families as an integral part of the educational process. 

Administrators, teachers, and other staff must reach out in 

culturally and racially sensitive ways to inform families of 

students' activities and to encourage their participation as 

volunteers, members of Parent Associations, and school governance 

councils, or school advisors. They should also establish 

supportive programs for students and families confronting 

cultural, racial, or linguistic barriers. 

Conclusion 

Advocates for Children strongly recommends a radical change 

in the current special education system. Administrators, 

educators, parents, and other advocates must all work to broaden 

the definition of children capable of being educated in general 

education classrooms and eliminate the segregation of disabled 

children in separate special education programs. To ensure that 

schools meet the needs of all children in the inclusive 

classroom, we must also endeavor to improve the quality of 
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INTRODUCTION 

LAYING THE FOUNDATION 

Advocates for Children (AFC) has created the following 

report based on certain assumptions regarding general education. 

In addition to the many recommendations set forth ih the 

following pages, we wholeheartedly endorse the ten entitlements 

proposed in The Good Common School: Making the Vision Work for 

All Children. 1 The authors of The Good common School assert that 

children are entitled to: 

(1) "have parents, advocates, and concerned educators 
involved in all decisions affecting their education"; 

(2) "learn in an integrated, heterogeneous setting 
responsive to different learning styles and abilities"; 

(3) "comprehensible, culturally supportive, and 
developmentally appropriate curriculum and teaching 
strategies"; 

(4) "access to a common body of knowledge and the 
opportunity to acquire higher-order skills"; 

(5) 11 a broadly-based assessment of their academic progress 
and grading structures that enhance individual 
strengths and potential"; 

(6) "a broad range of support services that address 
individual needs"; 

(7) "attend schools that are safe, attractive, and free 
from prejudice"; 

(8) "attend school· unless they pose a danger to other 
children or school staff"; 

(9) "instruction by teachers who hold high expectations for 
all students and who are fully prepared to meet the 
challenges of diverse classrooms"; and 

(10) "an equal educational opportunity supported by the 
provision of·greater resources to schools serving 
students most vulnerable to school failure. 112 
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advance. Yet, for the purposes of this report, AFC relies upon 

the legislative and regulatory intent expressed in federal and 

State laws (20 U.S.C. Sec. 1412(5) (B): N.Y. Comp. Codes R. & 

Regs. Tit. 8, Sec. 200.6(1)) for a concise definition. Thus 

defined, inclusion signifies the process of educating children 

with disabilities "to the maximum extent appropriate ... with 

children who are not disabled" and providing "special classes, 

separate schooling, or other removal of children with 

disabilities from the general educational environment ... only 

when the nature or severity of the disability is such that 

education in the regular classes'' constitutes inferior placement 

(emphasis added) (20 u.s.c. Sec. 1412 (5) (B)). In maintaining 

that federal and State laws reflect the intent of inclusion, AFC 

nevertheless recognizes that many current State regulations and 

administrative practices undermine and obstruct inclusive 

education. 

At this early juncture, AFC supports the inclusion of all 

children with disabling conditions into general education 

classrooms. If research should subsequently conclude that 

separate special education placement provides certain disabled 

children with the optimal educational experience, we will revise 

our position accordingly. Notwithstanding such unforeseen 

events, however, AFC wholeheartedly supports a program whereby,. 

to the maximum extent appropriate, schools educate children with 

disabilities in general education classes with age-appropriate 

peers and teachers, paraprofessionals, and therapists who deliver 
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1. National Coalition of Advocates for students Good Common 
School Project, The Good Common School: Making the Vision 
Work for All Children (1991). 

2. Id. at 3-9. 

3. Susan Stainback et al., Toward Inclusive Classrooms, in 
Curriculum Considerations in Inclusive Classrooms: 
Facilitating Learning for All Students 3 (Susan Stainback & 
William Stainback eds., 1992). 

4. Id. at 4. 
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New York State law similarly requires school districts to 

educate children with disabilities in the least restrictive 

environment. Title VI, the New York State counterpart to IDEA, 

declares that: 

"[e]ach district shall provide to the maximum 
extent appropriate [special education] services in 
a manner which enables children with handicapping 
conditions to participate in regular education 
services when appropriate." N.Y. Educ. Law tit" 
6, Sec. 4402(2) (a) (Consol. Supp. 1991). 

To comply with federal and state statutes and regulations, New 

York State, through its Education Department (NYSED), must 

therefore ensure that school districts provide disabled children 

with education in the least restrictive environment (LRE) 

appropriate for their needs. (See Appendix A for a full 

discussion of the law pertaining to the LRE.) 

Most Restrictive Environment 

Despite the clearly delineated LRE requirement, school 

districts in New York State have one of the lowest rates of least 

restrictive placement in the country. Although most states 

roughly adhere to the federal continuum of special education 

services3
, the U.S. Department of Education's 1991 annual report 

reveals that states differ dramatically in their use of each 

option, particularly with regard to special placements:4 The 

report further shows that New York, unlike the majority of the 

states, favors the most restrictive options in·the continuum. 

Among the fifty states, the median percentage of disabled 

students placed in regular classes during the 1988-89 school year 

was 37.3%. 5 In contrast, New York placed only 7.12% of its 
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education students had achieved decertification and returned to 

general education. 10 Thus, New York city not only places its 

special education students in segregated settings, but leaves 

them there. 

Within the microcosm of New York City, the severity of 

segregation between-special education and general education 

students readily appears. Segregated settings exist at all grade 

levels. A 1992 study revealed that only 20% of the mildly or 

moderately disabled students in the City's community school 

districts received any academic integration. 11 This represents 

some increase over the 5% figure reported in 1986. 12 At the high 

school level, a 1988 study reported that Modified Instructional 

Services I (MIS I) and Modified Instructional Services II (MIS 

II) special education students attended academically integrated 

classes for less than half a class period per day. In addition, 

these "moderately or mildly" disabled students attended 

integrated music or physical education classes only once or twice 

daily. 13 

Statistics from New York city also exemplify the wide 

disparity between the academic performance of general and special 

education students. In particular, the extraordinarily low 

graduation rates and high dropout rates for special education 

students in New York City point to the failure of restrictive 

settings to improve or even promote student performance. In the 

class of 1989, only 4% o~ the special education students 

graduated at the end of fou~ years in high school. 14 A 
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represent 12% of elementary and secondary 
enrollments, they constitute 28% of total 
enrollments in special education" 20 U.S.C. Sec. 
1409(j) (1) (B) (iii)-(iv). 

In adhering to the federal mandate that public schools educate 

all disabled students with their nondisabled peers "to the 

maximum extent appropriate," schools can address and correct the 

over-representation of children of color in special education 

programs (34 C.F.R. Sec. 300.305). Nonetheless, statistics for 

New York State and New York City reveal that children of color 

represent not only a disproportionate number of special education 

placements, but also a disproportionate number of highly 

restrictive special education placements. 

Available statewide statistics evince the over

representation of children of color in segregated, i.e., 

separate, special education placements. Across New York State, 

African-American students constitute only 19.8% of the general 

education population, but represent 34.1% of the segregated 

special education population. Latino students comprise only 

15.1% of the general education population, but similarly 

represent a far greater proportion of segregated special 

education students-- almost 23%. In contrast, White students, 

who constitute 59.8% of general education students, comprise only 

41.3% of segregated special education placements. 16 Thus, in 

heterogeneous areas of the State, the over-representation of 

children of color in restrictive special educatio·n placements 

suggests a racial re-segregation of public schools. 

In New York City, African:-:American students_, unlike· their 
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received related services in the ·mainstream mu.ch more· often than 

African-lrnlerican or Latino students even though they represented 

only·h~lf is many ~eneral education students: 

While the-statistics clearly show that ·New York City and 

state plade the m~jority of disabled student~ in the ~ost 

restrictive environments, the figures also indicate tliat they· 

place a. disproportionate number of children 'of color in· those 

environments as 'weli: The· State's and City's failure to· ensure 

LRE pl"acements for students with disabilities has not gone 

unnoticed·. Due to the marked unavailability of ·;the 'LRE for most 

disabled students in.- the State· and City, -- fede·ral • evaluators 

recently determined that the State had failed to comply with 

federal guidelines and, therefore, potentially-jeopardized· 

federaf ~rindin~~ 

Noncompliance Qoc'umented 

'Through' ·the Office ;of ·Special Education·.-:programs· (OSEP), the 

U.S. Departinent of Education administe·rs the programs authorized 
I 

in IDEA. -,rri ,1-999·; 'OSEP con'ducted ·an intensive monitoring of the 

New York State Ed·ucatitm .- Department (NYSED) to ·.aeterniirie its 

compliance with-
1
.-federal reguiatichis. Federal evaluators visited 

13 publi'c· schoo'ls ·and examined 112 student -records;. :.10 'public 

agencies.- policies and procedures, 0cind·· NYSE):) •·s compliance 

monitoring system.·21 Aft.er extensive review, OSEP ·t:onclU:ded.- that 

NYSED had :·failed 'to ·comply ·with numerous federa1··regu'l-ations • 

which ·require schools td edu:cate· students with· disab'il-ities • in 
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activities provided by each responsible public 
agency [each local school district) as required by 
Sec. 300.227. 1124 

P.S. 721 in New York City exemplified the failure of public 

schools throughout the State to provide social interaction 

between disabled and nondisabled students. Although P.S. 721 

stands only blocks away from a general education school building, 

it furnished no opportunities for the students in its Specialized 

Instructional Environment V (SIE V) program to interact with 

nondisabled students. This special education service category is 

designed to prepare students for semi-competitive or -non

competitive employment. In explaining the lack of social 

integration and, thus, the school's reasons for ignoring the 

federal mandate set forth in Sec. 300.227, teachers responded 

that: 

11 (1) the student [with a disability attending P.S. 
721] would not be accepted by students who do not 
have disabilities; (2) the student does not have 
good verbal skills; (3) the student is easily 
frustrated and would need the assistance of a 
paraprofessional in a small regular class; (4) the 
student would 'just be isolated.'"~ 

To remedy NYSED's noncompliance with the LRE requirement, 

OSEP outlined two Corrective Action Plans. In both plans, OSEP 

required NYSED to set forth specific steps to meet federal 

regulations. 26 In February of 1991, NYSED submitted the plans to 

OSEP. The timely submittal protected NYSED against the 

withholding of federal funding. NYSED's specific proposals and 

revisions submitted in October 1991 included: a position paper, a 

series of public hearings, the formation of a statewide database, 
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education services within the general education classroom if 

these services appear on the students' Individualized Education 

Programs (IEPs) and meet their needs. Gloeckler, EHLR 211:367 

(OSERS 1985). Furthermore, other states have adopted funding 

formulas that reimburse districts on the basis of the cost of the 

educational setting rather than the restrictiveness and/or 

provide financial incentives for integration to districts with 

high rates of segregation. Thus, in maintaining an arbitrary 

funding formula backed by neither federal guidelines nor accepted 

state practices, New York State encourages school districts to 

segregate students with disabilities. NYSED's reluctance to 

acknowledge the flaws of the formula and-to propose alternatives 

further frustrates districts in their attempts to include 

disabled students in general education. 

In New York City, the policies and procedures of the 

Chancellor likewise thwart schools and districts in their effort 

to develop innovative inclusive programs. Special Circular No. 1 

(1989-1990 Update), for example, creates major obstacles to full 

inclusion. 30 Issued by the Chancellor's Office in September 

1990, Special Circular No. 1 sets forth regulations and 

procedures for the integration of special education students 

within New York City public schools. The following regulations 

make the integration of disabled students unnecessarily tedious 

and capricious. First, 

"No teacher is to have a case load exceeding six 
(6) mainstreamed students with a maximum of three 
(3) students during any one instructional period. 
This limitation applies to all subject areas 
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placements (Reg. 3.2.5) . 33 Finally, despite the serious 

deficiencies identified by parent and advocacy groups, the 

Chancellor has refused to issue an updated, corrective circular. 

• The failure of New York City public schools to implement the 

Consultant Teacher Program citywide further frustrates 

integration~ Although the State has approved the model as an 

acceptable method of delivering special education services, the 

city has yet to establish even a pilot program. The New York 

City Office for Special Education Services at the urging of the 

United Federation of Teachers and advocacy and parent 

organizations has spent several years developing and gaining 

approval for a pilot program. This program would employ the 

Consultant Teacher Model in serving special education and Chapter 

1 students in general education classrooms. Until recently, New 

York City public schools have delayed the implementation of the 

pilot program even though NYSED has reviewed and approved the 

City's proposal.~ 

conclusion 

The aforementioned statistics unequivocally demonstrate that 

New York State and New York City, in violation of federal and 
- . 

state law, have continued to place the majority of disabled 

students in the most restrictive special education settings. The 

statistics also show that the State and City have placed more 

African-American and Latino students in those settings and 
. . 

assigned White students to the less restrictive special education 

programs. Nevertheless, despite these statistics, OSEP's 
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Introdu_ction 

CHAPTER TWO 

BENEFITS OF INCLUSION 

Although the United states Supreme Court, recognizing the 

harmful effects of separating children by race, ruled segregated 

education unconstitutional over forty years ago, 1 segregation .in 

schools persists today in the strict separation of children with 

and without disabling conditions. For the last twenty years, 

educational experts have compiled evidence of the many. harmful 

effects of placing children with disabilities in separate special 

education classes, schools, or residential facilities. 

Statistical analyses show that segregated special education 

unequivocally-legitimizes and promotes racial segregation. 2 

Nationwide, studies of special education programming have 

revealed a disproportionate number of children of color, 

particularly in the most segregated placements. 3 

Research also demonstrates that segregated special education 

engenders what Chief Justice Warren in Brown v. Board of 

Education of Topeka, KS, 347 U.S. 483, 493 (1954), aptly termed a 

"feeling of inferiority as to [children's] status in the 

community that may affect their hearts and minds in a way 

unlikely ever to be undone." Two studies (Kelly°, 1972; Oakes, 

1982) reported that, among all students, students designated as 

"lower track" have the lowest self-esteem. Similarly, other 

studies (Shafer & Olexa, 1971; Alexander & McDill, 1976) 

indicated that lower-tr.ack placement actually decreased students' 
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educational and social development. Because few schools have 

achieved full inclusion system-wide, available research focuses 

upon small-scale integrated programs, i.e., programs integrating 

only one grade level or one classroom within a school, wherein 

students with disabling conditions participate in general 

education for most or part of the school day. 9 Thus, in 

describing research results, we use the term integration and 

maintain the aforementioned distinction between integration and 

inclusion. 

Significant and widespread educational gains of integrated 

students appear in numerous studies. A comprehensive analysis 

(Gartner & Lipsky, 1987) of fifty studies of the academic 

achievement of.-children with disabling conditions showed that 

"the mean academic performance of the integrated group was in the 

80th percentile, while the segregated students scored in the 50th 

percentile. 1110 In a more recent study (Wang & Reynolds, 1989), 

integrated students academically outperformed segregated students 

by an average· of six months. Unlike the students in special 

classes, the integrated students had continuous, consistent 

instruction from the same teacher in the same setting and missed 

less general classroom instructional time receiving outside_ 

special education services. 11 Furthermore, researchers (Brinker 

& Thorpe, 1984; Wang & Baker, 1986) have found that, among 

students with severe disabilities, integrated students attained 

more of the objectives set forth in their Individualized 

Education Programs (IEPs) than did segregated students. 12 
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review (Madden & Slavin, 1982) of segregated and integrated 

placement programs reported comparable social progress among 

integrated students, namely positive gains in their self-esteem, 

behavior, and emotional adjustment. 15 Moreover, integrated 

environments have fostered· higher social development in all 

participating students. 

The integration of students with disabling conditions 

cultivates social awareness and sensitivity in mainstream general 

education students while increasing the social competence of 

students from special education classes. Numerous studies 

(Donaldson, 1980; Fenrick & Peterson, 1986; Haring et al., 1987; 

Sasso et al., 1985; McHale & Simeonsson, 1980; Voeltz, 1980, 

1982) reported that general education students included in 

integrated settings developed better attitudes towards students 

with disabilities. 16 one educator poignantly conveyed the 

importance of instilling in children an appreciation for 

diversity. 

"Only by bringing young people, disabled and 
nondisabled alike, together more frequently 
will we begin to rid ourselves of 
stereotypes~ That is one of the principle 
benefits of integration, it holds potential 
for students to -learn about each other's 
humanness, uniqueness, and similarities. By 
contrast, continue'd segregation of disabled 
and nondisabled students can only help foster 
stereo.types. " 17 

In.creating classroom settings which realistically reflect 

the world outside the school yard, integrated programs better 

prepare all students for life in a diversified society. Through 
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Administrative Gains 

Besides the ~any benefits alieady di~cus~~d, integiation 
. . . . 

promises to effect other coristructi ve • changes in education.al 

systeJQs. If schools fully include students.with d-i~abling 

conditions in general education classrooms, they can better 

utilize resources and prog:i-ams which they ofteri dupli~·ate in 

special education and ge~eral ecilica.tion classrooms. The merger 

oi g~nerai and special educatiori prograis ~ill
1

likely result in 

the foll~w:i.ng ~ajor structural changes. 

First, general and special education teachers can share 
. . 

their expertise, c6ilabor~ie on strategy, and ~esign 

compreherisive·l~arning ·programs for students with disabilities. 

~econd, speciii' educati6i t~ac~eis, par~~~6iessionals and 

therapists can spend iess time determining classification and 

eligibility of student~ for· special education programs and more 

time actuaily. inst;ucting them. 21 Third, in providing services 

directly in the general education cl~ssroom, special.education 

teachers and paraprofessionals can simultaneously teach students 

with disabling. conditions and stud~nts identified by general 

educ~tion te~chers as children requiring individualized 

instruction. Finally, school administrators can distribute funds 

more efficiently. Specifically, they can consolidate programs 

and reduce the costs of transportation, remedial services, and 

instructional materials. One study (Affleck et al., _1988) 

reported that integrated classrooms offering special education 

services cost less to operate than resource rooms. 22 
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CHAPTER THREE 

MODELS OF INCLUSIVE EDUCATION 

Inclusion goes far beyond the.mere physical placement of 

special education students in general education classrooms. In 

fact, successful inclusion requires nothing less than rethinking 

methods of service delivery, reorganizing special education 

resources- including time and staff- and restructuring the 

curriculum, instructional methods, and assessment procedures of 

general education to accommodate students with diverse 

educational needs. To achieve full inclusion, therefore, schools 

must develop innovative special education programs which provide 

services in the general education classroom and create a flexible 

core educational curriculum responsive to individual students' 

needs and diversities. 

In designing new programs, administrators and teachers must 

recognize that federal and State laws require only that schools 

provide an appropriate education.for students with disabling 

conditions. Nowhere do the laws mandate a separate special 

education system. 1 The following strategies present 

administrators, teachers, and parents with practical models for 

combining special and general education. They demonstrate that: 

"special education as a whole can b.e reconceptualized ... 
not as a separate system but as an administrative tool to 
provide professional development and support for the 
instructional processes within each classroom."2 

1. Adaptive Learning Environments Model (ALEM) 

Developed by Margaret Wang of Temple University, the ALEM 

provides an alternative to pull-out resource rooms. The model 
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cognitive competence, and social·interaction. 4 

One study (Wang et al, 1984) also. suggested. that the ALEM 

offers schools considerable flexibility. In the study, five 

different schools successfully implemented the ALEM despite their 

dissimilar demographics. 5 

2. Integrated Classroom Model (ICM) 

The University of Washington created the ICM to educate 

students with mild disabilities. The model offers push-in 

services in integrated classrooms rather than pull-out services 
' . . 

in resource rooms. 6 One of most significant advantages of the 

ICM is its cost-effectiveness. In elementary schools, the ICM 

can yield a cost-savings of approximately $50,000 a year. 7 

Evaluations of the ICM indicate that students .with learning 

disabilities receive services in the classroom as effective as 

those offered in resource rooms. While only a few significant 

differences in achievement between students in the ICM and those 

in resource rooms appeared, these differences demonstrated the 

superiority of the ICM over resource rooms. Nondisabled students 

in the ICM performed as well as their peers in non-integrated 

classrooms~ 8 

3. Consultant Teaching (CT) 

In this model, professionals provide services to pupils with 

disabling conditions who attend full-time general education 

programs and to their general education teachers. 

Although New York· has-yet to implement the CT model 

statewide, the Commissioner of Education has promulgated 
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good idea for both special education pupils and general 
education pupils, depending upon the ... (particular 
pupil's special education needs]." 12 

4. Team Teaching 

Similar to the consultant teacher model, team teaching 

requires general and special education teachers to share 

curriculum and instructional responsibilities in classrooms 

containing students with and without disabilities. While the 

model usually pairs a special education teacher and a general 

education teacher together in a classroom, the model can assign 

up to seven ~iffererit instructors to a classroom, including 

speech therapi~ts, guidance counselors, and health 

professionals. 13 Team teaching encourages teachers to draw upon 

one another's expertise.- General educators, for instance, have 

the skills to·teach large groups of students and d~velop lesson 

plans. Special educators, on the other hand, can identify 

problems in the curriculum and devise effective teaching 

strategies to combat such difficulties. Together, the teachers 

can provide all students with a curriculum responsive to their 

individual needs. 14 

5. cooperative Learning 

Cooperative learning describes various instructional 

strategies designed to accommodate a range of educational needs 

and to encourage social relationships among students of ~iverse 

abilities. These strategies supplement or-replace students' 

independent seat work with small group activities. Individual 

success, therefore, depends upon group learning and collaboration 
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programs in which students with disabling conditions tutor 

nondisabled. students in sign language. 17 

A comprehensive review (Osguthorpe & Scruggs, 1986) of peer 

tutoring programs revealed that students with disabilities who 

served as tutors or acted as tutees acquired social and academic 

benefits. The tutors-- disabled and nondisabled students alike-

acquired greater self-esteem. 18 In addition to improved self

perception, tutors also gain mastery of instructional material. 19 

Peer tutoring, along with other school and community peer

support programs, can encourage the inclusion, rather than the 

isolation, of disabled students entering the general education 

classroom for the first time.~ 

7. Parent Involvement 

While the Parent-Teacher Association (PTA) and the 

Individualized Education Program (IEP) process represent the 

traditional models of parent involvement, schools can 

nevertheless adopt new approaches to encourage parent 

involvement. Specifically, schools can conduct meetings in the 

evenings when working parents can attend; supply child-care 

services during meetings; send parents bulletins on school 

activities; and lend books and educational materials to parents. 

Through more comprehensive models, schools can actively promote 

parent and community involvement in the education of children. 21 

Parents, especially those of students with 

disabilities, have much to contribute to schools. From parents 

of disabled students, schools can obtain valuable insight, as 
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CHAPTER FOUR 

RECOMMENDATIONS 

In previous chapters, AFC has discussed the extent of 

segregated special education placement in New York State and New 

York City, administrative obstacles to realizing the LRE 

requirement, benefits of inclusion, -and -inclusive models. This 

chapter presents recommendations aimed at achieving the following 

goals: 

(1) to maximize the inclusion of all children with 

disabling conditions in general education classrooms by providing 

most special education services directly to these children in 

general education classrooms; 

(2) to eliminate the over-representation of children of 

color in special education systems, particularly in the more 

restric-ti ve special education placements; 

(3) to ensure that all procedures for evaluating and 

assessing children for special education services render 

culturally and racially non-discriminatory results; and 

(4) to encourage local school administrators to provide 

leadership in and assume responsibility for implementing 

inclusive programs within their districts. 

Recognizing the complexity of the tasks outlined below, we 

have divided our recommendations into three, time-ordered 

categories: 

(1) immediate recommendations for action within the next 

six months; 
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3. NYSED should convene a task force of educators, advocates, 
and other professionals to study the inclusive programs of 
other st~tes and to recommend those programs particularly 
suited for implementation in New York. 

The task force should examine the inclusive programs of 

those states which integrate most or all of their disabled 

students into general education classrooms. Specifically, the 

task force should review the successful programs established in 

Vermont. 

4. NYSED should provide school districts with informational 
conferences, forums, videos, and distributions regarding 
inclusion. 

NYSED should offer districts information about the 

successful inclusive programs currently operating in the State. 

NYSED should also promote and teach districts about the purpose 

and philosophy underlying inclusion. In this endeavor, NYSED 

should contract with nonprofit agencies to conduct conferences 

and forums on inclusion. NYSED should strive to emulate the 

extensive program developed and operated by the New.York 

Partnership for Statewide Systems Change. Finally, NYSED should 

encourage academia to make its best research accessible to local 

administrators and teachers. 

5. NYSED should provide technical assistance to school 
districts across the state. This technical assistance should 
enable school districts to: 

-fully comprehend-the federal and State requirements 

pertaining to the LRE and assessment and evaluation procedures; 

-fully comprehend the current special education 

reimbursement formula and the waiver policy to circumvent the 

stringent requirements of the reimbursement formula, especially 

75 

3. NYSED should convene a task force of educators , advocates , 
and other profess i onal s  to study the i nclusive programs of 
other st�tes and to recommend those programs particularly 
suited for impl ementation in New York . 

The task force should examine the inclusive programs of 

those states which integrate most or all  of  their  disabled 

students into general education classrooms . Specifically , the 

task force should review the successful programs establ ished in 

Vermont . 

4 .  NYSED should provide school distri cts with informational 
conferences , forums , vi deos , and distributions regarding 
inclusion . 

NYSED should o ffer districts informat ion about the 

successful inclusive programs currently operating in the State . 

NYSED should also  promote and teach districts about the purpose 

and philosophy underlying inclus ion . In this endeavor , NYSED 

should contract with nonprofit agencies to conduct conferences 

and forums on inclus ion . NYSED should strive to emulate the 

extensive program devel oped and operated by the New . York 

Pa rtnership for Statewide systems Change . Fina l ly ,  NYSED should 

encourage academia to make its best research accessible to local 

admini strators and teachers . 

5 .  NYSED should  provide technical assi stance to school 
districts across  the state . This technical assistance should 
enable school districts to : 

-fully comprehend - the federal and State requ i rements 

perta ining to the LRE and assessment and evaluation procedures ; 

-fully comprehend the current special  education 

re imbursement formula  and the waiver pol icy to circumvent the 

stringent requi rements of the reimbursement formula , especially 

7 5  



Chapter One, namely, Regs. 3. 2. 3, 3. 2. 4, ··5. 1, 5. 2, and 5. 3. The 

regulations should not include pre-determined ratios of teachers 

to disabled students, any express or implied power of teachers to 

block the inclusion of disabled students, or requirements that 

disabled student~• achievement levels correspond to those of 

their general education classm~tes. Instead, the regulations 

should mandate flexible~onsultation periods for special and 

general education teachers and age-appropriate placement for 

disabled students·. 

9. New York City Public Schools should adopt and implement the 
pilot program, developed by the New York City Office of 
Special Education services and approved by NYSED, to employ 
the Consultant Teacher Program in serving special education 
and Chapter l students in general education classrooms. 

10. School districts should devise local initiatives to achieve 
the following objectives: 

-create support and informational networks for teachers to 

share strategies for and experiences in educating disabled 

children within the general education clas~room: 

-develop consultant-teacher and team-teaching strategies and 

adopt inclusive models, such as those described in Chapter Three; 

-develop "natural supports," i.e., students and adults, who 

can provide disabled children with informal assistance or simpie 

special education services in the general education classroom: 

-strive towards school-based manage~ent and create other 

programs through which parents can take an active role in the 

education of their children and through which community members 

can contribute .their time and resources: 

-convene committees of community leaders, professionals, 
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at all, SBSTs' assessments of students. Frequently, CSEs set 

forth illegible, vague, and narrowly-focused goals, rarely 

including decertification or inclusion. Furthermore, when 

parents request changes or improvements in their child's special 

education placement, the CSE which designed the child's IEP often 

claims that it lacks the authority to change the IEP without the 

approval of the child's school. When parents approach the 

school, the school refers them back to the CSE. The frequent 

refusal of CSEs and schools to accept accountability for 

students' IEPs thus deprives children of appropriate special 

education placement. 

To contest poorly written IEP's or inappropriate placements, 

our advocates have consistently advised parents to seek 

independent evaluations and request impartial hearings based on 

the results of those evaluations. For parents with limited 

financial resources, this is not always a viable option. 

Consequently, based on AFC's practical experience, we propose the 

following immediate recommendation: 

11. NYSED should issue regulations which require SBSTs· to follow 
stricter criteria in making referrals, to better document 
evaluation and assessment results, and to fully disclose 
school officials• informal assessments of students. 

NYSED should develop and distribute revised criteria for 

special education evaluation and assessment. NYSED should ensure 

that evaluators use procedures and tests which fully assess 

students, specifically identifying their academic weaknesses as 

well as their strengths. In evaluation reports, NYSED should 

also require SBSTs to demonstrate point by point that evaluation 
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that evaluators use procedures and tests which ful ly assess 

students , speci fical ly identify ing their academic weaknesses as 

well as  their strengths . In evaluation reports , NYSED should 

also requ ire SBSTs to demonstrate point by point that evaluation 
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figures for providing special education services. In the revised 

formula, the legislature should include tuition subsidies to 

offset the high cost of some special education placements. 

• The legislature should also offer financial and other 

incentives to encourage schools to implement consultant teachers 

programs and other methods which deliver special education 

services directly in general education classrooms. The 

legislature should simultaneously expand the entire special 

education service continuum and reimburse schools at the same 

rate for all options, providing subsidies for the most intensive, 

residential placements. In particular, the legislature should 

expand the consultant teacher option to include a broader range 

of services. 2 

2. The legislature should establish a new continuum of 
intermediate, preventive services which provides students 
with individualized support services prior to special 
education referral. 

The legislature should require schools to provide short-term 

remediation services before referring students to special 

education services. Before referring a student for special 

education evaluation and assessment, de.signated school staff 

members should conduct: informal reviews of the student's 

classwork; interviews with the student, his or her peers, and his 

or her parents; and structured observations of the students in 

the classroom. 

After the informal review, the reviewers and the student's 

teachers should devise and articulate creative strategies for 

classroom instruction. The strategies should include objective, 
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6. NYSED should scrutinize and monitor tb~ appropriatenesi of 
instruments currently used to evaluate and assess children 
of color for special education. 

Specifically, NYSED should compare: 

-the referral and placement rates of African-American and 

Latino children with those of White children; 

-the types of disabiiities identified in African-American 

and Latino children with those identified in White children; 

-the rate at which CSEs/SBSTs recommend less restrictive 

settings for children of color in segregated special education 

placements with the rate at which CSEs/SBSTs recommend siIDilar 

settings for White children in segregated special education 

placements; and 

-the results of evaluations of Limited English Proficient 

(LEP) children administered by clinicians proficient in the 

children's dominant languages with the results of evaluations 

administered by monolingual clinicians and later translated~ 

7. NYSED should convene a task force of racially and culturally 
diverse representatives from education agencies, nonprofit 
organizations,· and professional associations to study and 
recommend revised evaluation and assessment procedures and 
materials for children of diverse cultural and racial 
backgrounds. 

NYSED should move quickly to establish the task force. In 

addition to the members' own experiences, the task force should 

draw upon other states' evaluation and assessment procedures. 

Once the task force completes its revision of procedures and 

materials, NYSED should distribute the revisions to all testing 

centers and publishers as well as all local education agencies. 

NYSED should set forth specific time-lines to ensure that schools 
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also strongly discourage over-crowded schools froID setting up 

teIDporary classrooIDs in cafeterias, auditoriuIDs, and other non

conventional spaces. Instead, NYSED should offer special 

assistance to particularly over-crowded schools to enable those 

schools to construct additional classrooIDs. 

LONG-TERM RECOMMENDATIONS 

1. NYSED should provide technical assistance to enable school 
districts to fully comprehend the revised special education 
funding formula once enacted by the state legislature. 

2. NYBED, in conjunction with local school districts, colleges, 
and universities, should foster culturally-sensitive, 
inclusionary attitudes in administrators and teachers. 

Under the directives of NY~ED, colleges and universities 

should train new teachers in culturally-sensitive and 

inclusionary evaluation and teaching techniques. Local school 

districts should provide siIDilar on-going training for current 

teachers. NYSED should strive for the trickle-down effect: it 

should conduct conferences and infornation sessions for 

adIDinistrators and principals to convince theID of the need for 

change. Once on board, these officials should then impleIDent 

changes on the local level. 
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Federal Law 

APPENDIX A 

THE LAW 

LEAST RESTRICTIVE ENVIRONMENT REQUIREMENT 

Prior to the enactment of federal legislation in 1975 which 

compelled states to provide appropriate education for disabled 

children, federal courts extended the principle of equal 

educational opportunity to students who needed special education 

services. Pennsylvania Association for Retarded Children v. 

Commonwealth of Pennsylvania, 334 F.Supp. 1257 (E.D.Pa.1971); 

Mills v. D.C. Board of Education, 348 F.Supp. 866 (D.D.C.1972). 

The two decisions strongly supported the individual student's 

right education in the least restrictive environment (LRE) 

appropriate to his or her educational needs. 

In 1975, Congress enacted P.L. 94-142, the Education for All 

Handicapped Children Act, specifically to redress the lack of 

educational opportunities for children with disabilities in 

public schools. Re-authorized in 1990 as the Individuals with 

Disabilities Education Act (IDEA),·P.L. 94-142 endeavors 

"to assure that all children with disabilities 
have available to them ... •. a free appropriate 
public education which emphasizes ~pecial 
education .and related services desj,gned to meet 
their unique needs, to assure that·therights of 
children with disabilities and their parents or 
guardians are protected, to assist States and 
localities to provide for the education of all 
children with disabilities~ and to assess and 
assure the eff~ctiv~riess of efforts to ~ducate 
children with disabilities." 20 u.s.c. Sec. 
1400(c). 

Within IDEA, Congress set forth specific guidelines ·for school 
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Sec. 300.552(c)) . 2 Prior to any placement in more restrictive 

settings, school districts must also accommodate disabled 

children in the general classroom (34 C.F.R. Sec. 104.34(a) ). 

Finally, districts must ensure that each disabled child 

participates, to "the maximum extent appropriate to the needs" of 

the individual child, with nondisabled children during non

academic and extra-curricular services and activities, such as 

lunch, recess, art or music classes, or after-school clubs (34 

C.F.R. Sec. 104.34(b); 34 C.F.R. Sec. 300.553) . 3 

Regulatory agencies·of the U.S. Department of Education, 

namely the Office of Special Education and Rehabilitative 

. Services (OSERS) and the Office of Civil Rights (OCR), have 

issued numerous policy letters and findings affirming the LRE 

requirement. Recently, OSERS reiterated the federal mandate: 

"[t)o the maximum extent appropriate, children 
with disabilities must be educated with children 
who are not disabled. Placement in special 
classes, separate schooling, or other removal of 
children with disabilities from the regular 
education environment should occur only when the 
nature and severity of the disability is such that 
education in regular classes, with the use of 
supplementary aids and services, cannot be 
achieved satisfactorily." Vergason, 17 EHLR 471. 
(OSERS 1991). 

Likewise, OCR has repeatedly found that categorical denial of 

general education placement for students with disabling 

conditions violates federal regulations requiring integration in 

academic and non-academic settings. In Berks County (PA) 

Intermediate Unit #14, 17 EHLR 5 (OCR 1990), for example, OCR 

ruled that an intermediate unit and its constituent school 
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prelerence in favor of mainstreaming." Daniel R. v. state Board 

Q! telu.cation, 874 F.2d 1036, 1044 (5th Cir. 1989); Rapid City 

aQhool District 51-4 v. Vahle, 733 F. supp. 1364 (D.S.D. 1990), 

Att''d, 922 F.2d 476 (8th Cir. 1990). In Campbell v. Talladega 

,C,Oll.ll1y Board of Education, 3 EHLR 552:472 (N.D. Ala. 1981), the 

~i•trjct court found that a local education agency failed to 

~ducate a disabled child to the maximum extent appropriate with 

hiJ1 nondisabled peers where the child had "virtually no contact 

with .nonhandicapped students outside of his· lunch period." Id. at 

477. Underlying the court's reasoning was its conclusion that 

"111uoh interaction is essential to provide [the disabled child] 

""ith rol• models and to increase his ability to act 

;ind•p•ndently. 11 I.g. 8 

·Th• Court of Appeals for the Sixth Circuit bolstered the 

Jlt~tutory preference for integrated special education placement 

wJth St• holding in Roncker on behalf of Roncker v. Walter, 700 

~.2d lo~e {6th cir. 1983), cert. denied, 464 U.S. 864, 104 s.ct. 

l P(l ( l SIBJ) . To determine whether placement is statutorily 

~ppropriate, the court enunciated the following standard: 

"ln a case where the segregated facility is 
considered superior, the court should determine 
whether the services which make the placement 
superior could feasibly be provided in a non
segregated setting. If they can, the placement in 
the segregated school would be inappropriate under 
the [Individuals With Disabilities Education] 
Act." Id. at 1063. 

»u111orou,11 federal courts have adopted the Roncker standard in 

h~o~rtalning whether school districts have integrated disabled 

• •• children to the maximum extent appropriate. 9 
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,placement in a regular classroom failed to constitute appropriate 

p)hcement for the child. Board of Ed~cation, Sacramento city 

llni:Iied School District v. Holland, 786 F.· Supp. 874, 880 (E.D". 

Cnl. 199 2) . 

-State Law 

ln addition to the federal statute, regulations, and case 

l nw, statutory and regula·tory law in New York state also 

.mnni f ests the LRE requirement. Mirroring IDEA, New York State 

}::ducetjon Law specifies that each school district must provide: 

"to the maximum extent appropriate [special 
education] services in a manner which enables 
children with handicapping conditions to. 
participate in regular education services when 
appropriate." N.Y. Educ. Law tit. 6 Sec. 
4402 (2) (a) (Consol. Supp. 1991). 

Furthermore, like its federal counterpart, New York statutory -law 

nrquJres schooi districts to place students with disabilities in 

'~llh~rtll education classrooms before assigning them to special 

•ducntion classes. 

"Special education services and programs shall be 
provided after the appropriateness of the 
resources of the regular education program, 
including educationally related support service, 
speech and language improvement services and 
remedial instruction, have been considered." N.Y. 
Educ. Law tit. 6 Sec. 440l~a(5) (Consol. Supp. 
1991). 

/l'hUEI, school districts in New York State which fail to educate 

,ditH1bled students in the LRE violate both federal and State 

·, stntutes. 

Like federal regulations pe~taining to IDEAi New York State 

r.vgulations clearly support the LRE requirement. The regulations 
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law requires that he be afforded those 
opportunities." Application of a Child with 
a Handicapping Condition, 29 Educ. Dep't Rep. 
339, 342 (New York City School District, Mar. 
23, 1990) . 

The State Review Officer and the Commissioner of Education 

also require CSEs to show that, prior to recommending restrictive 

placement, the school districts offered support services to 

disabled students in general education classrooms. Thus, CSEs 

lnUflt qualify special education placement recommendations with 

l'!V'1dence that general education with supplementary services 

~6n~tituted inappropriate education for disabled students. 

Aru:u.i.c.ll.tion of a Handicapped Child, 24 Educ. Dep't Rep. 18 

{Gr~Gnwich Central School District, July 20, 1984) . 13 

Con11e,guently, CSEs can recommend residential placement, the most 

r~~trictive setting, only if they establish that it is absolutely 

• 1:1J;:111111ntinl to the prov.i-eion ot an appropriate education. 14 

.. ·,riru,lly, the, Rtnt·• :R«iview '0.f!icer and the Commissioner of 

!:dtiorition havti c~·naiiit«intly ruled that CSEs have the burden of 
• . . . : 

d1:1rnc::>.tU:itt"ating the. appropriateness of their placement 

'r~oomm~nd~ti~~5. hPPlication of a Child with a Handicapping 

·ggndition, 29 Educ. Dep't Rep. 153 (Red Hook Central School 

bi•trict, Nov. 14, 1989): Application of a Child with a 

l:l.Andicapping Condition, 29 Educ. Dep't Rep. 83 (New York city 

lSchool District, Sept. 26, 1989). 

EVALUATION & ASSESSMENT REQUIREMENTS 

Upon finding that children of color, especially African-
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C.F.R. 300.532(f). 

school districts must also make certain that only trained 

p~r•onnel administer tests and other evaluation materials 

de•igned and proven valid for specific educational needs 

n~•~ssrnent rather than general intelligence measurements (34 

c.t.R. Sec. 300.532(a) and (b)). 17 Finally, districts must 

11n11ure that in assessing students with impaired sensory, motor, 

or v~rbal skills, evaluators select and administer tests that 

id~ntify students' aptitudes or achievement levels rather than 

the.i-r impairments (34 C.F.R. Sec. 300.532(c); 34 C.F.R. Sec. 

l04 ,35 (b).) 18 

atat• Law 

Although no New York State statutes establish evaluation and 

11t;1•ci11sroent requirements, State regulations governing procedures 

for •valuation and referral mirror federal regulatory criteria 

which prohibit racial or cultural bias in the evaluation process 

('.}LY. Comp. Codes R. & Regs. tit. 8, Sec. 200.4 (1982)) . 19 The 

Commissioner of Education has fervently cited CSEs for failure to 

g~ther and consider all material relevant to a child's special 

~ducation evaluation and assessment. For example, in 

l\.t21>1ication of a Child with a Handicapping Condition Dec. No. 

12519 fNew York City School District, May 31, 1991), the 

Cornmia;sioner ruled that the local CSE had inadequately evaluated 

-~ pupil whom it had recommended be classified as emotionally 

disabled and placed in a special class. Specifically, the 

Commissioner found the CSE's record: 
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g~ther and consider all material relevant to a child's special 

~ducation evaluation and assessment. For example, in 

l\.t21>1ication of a Child with a Handicapping Condition Dec. No. 

12519 fNew York City School District, May 31, 1991), the 

Cornmia;sioner ruled that the local CSE had inadequately evaluated 

-~ pupil whom it had recommended be classified as emotionally 

disabled and placed in a special class. Specifically, the 

Commissioner found the CSE's record: 

101 

Ill I 
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furthermore, the Secretary can also work with other public 

ng~ncies and nonprofit organizations to develop: 

"statewide projects ... to improve the quality of 
special education and related services for 
children and youth with severe disabilities, and 
to change the delivery of those services from 
segregated to integrated environments." 20 u.s.c. 
1424 (a} (5). 

·Jot~ thus provides the U.S. Department of Education, NYSED, New 

Yo-rkcity Public Schools, and numerous nonprofit agencies with 

t.hc, •opportunity to jointly research, ·analyze, and correct flaws 

in ~xJsting special education programs. 

103 

furthermore, the Secretary can also work with other public 

ng~ncies and nonprofit organizations to develop: 

"statewide projects ... to improve the quality of 
special education and related services for 
children and youth with severe disabilities, and 
to change the delivery of those services from 
segregated to integrated environments." 20 u.s.c. 
1424 (a} (5). 

·Jot~ thus provides the U.S. Department of Education, NYSED, New 

Yo-rkcity Public Schools, and numerous nonprofit agencies with 

t.hc, •opportunity to jointly research, ·analyze, and correct flaws 

in ~xJsting special education programs. 

103 

furthe rmore , the Secretary can also  work with other public 

�gvnci es  and nonprofit organi zations to devel op : 

" statewide proj ects . . .  to improve the qual ity of 
special  education and rel ated services for 
chil dren and youth with severe disab i l ities , and 
to change the del ivery of those services from 
segregated to integrated environments . "  2 0  U . s . c . 
14 2 4  ( a )  ( 5 ) . 

1 DEA � thus provides the U . S .  Department of Education , NYSED , New 

Yo,r,); CJ ty  Publ i c  School s ,  and numerous nonprofit agencies with 

t.h'1> opportunity to j ointly research , 'analyze , and correct flaws 

i n  �xi st i ng �pecial education programs . 

11r 1 1 ·· 

103  • 



school placements and those of students in separate 
1acilities, and absence of written documentation of 
children's _ability to participate in general education 
program indicated inadequacy of IEP documentation and 
failure to provide students at facilities for disabled 
students with LRE appropriate to their needs.); Hawaii 
fil.ate Department of Education, EHLR 311:52 (OCR 1985) 
(Hawaii public schools' general practice of grouping all 
special education students together on a campus caused the 
segregation of disabled students from their nondisabled 
peers and violated 34- C. F. R. Sec. 104. 34.) . 

!i. ~, for example, Rowland, 16 EHLR 501 (OSERS 1990). 
Seealso Caddo Parish (LA} Public Schools, 17 EHLR 232 (OCR 
1990); Atherton (MI) Community School District, 16 EHLR 811 
(OCR 1990); Danville (IL) School District #118, 16 EHLR 239 
(OCR 1989); Cleveland (OH) Public School District, EHLR 
353:307 (OCR 1988); Manitowoc County (WI) Handicapped 

• ~bi]dren's Education Board, EHLR 312:114 (OCR 1988); 
.fuillwaubenon (WI) School District, EHLR 311:120 (OCR 1988); 
Richland (SC) School District #1, EHLR 312:111 (OCR 1988); 
kb'..Qroing (MI) Public School District, EHLR 311:125 (OCR 
)988); Texas Education Agency, EHLR 352:459 (OCR 1987); 
li9tmal (IL} Community Unified School District #5, EHLR 
352:434 (OCR 1987); Newark (NJ) School District, EHLR 
3)1:118 (OCR 1987); Hawaii State Department of Education, 
ttiLR 311:52 (OCR 1985); Hendry County (FL) School District, 
.E:IILR 257:71 (OCR 1979) (OCR findings of school districts' 
violation of this requirement). 

(~. --~ nl..§.Q Johnson, EHLR 213:182 (OSERS 1988) (stating that 
"tno] child should be denied an opportunity for interaction 
with nonhandicapped children because of a lack of placement
options. 11 Id.); Earnest, EHLR 211:417 (OSERS 1986) 
(declaring that federal law prohibits removal to a more 
restrictive setting for reasons of administrative 
convenience: "[o]nly the individual educational needs of the 

• child can justify such a removal . 11 Id.). See also 
E.lJzabeth (PA) Forward School District, 17 EHLR 1051 (OCR 
.l 991) . 

7. ·--~ Pike County {AL) School District, 16 EHLR 807 (OCR 
1990); Peru (NY) Central School District, 16 EHLR 514 (OCR 
1989); Macon-Piatt (IL) Special Education District, 16 EHLR 
22 (OCR 1989); Carbon-Lehigh Intermediate Unit #21, EHLR 
257:551 (OCR 1985); Special School District of st. Louis 
(MO) County, EHLR 257:322 (OCR 1981); Petaluma (CA) Joint 
J)nion High School District, EHLR 257:263 (OCR 1981). 

-:e. See also Earnest, EHLR 211:417 (OSERS 1986); South Central 
(JN} Area Special Education Cooperative, 17 EHLR 248 (OCR 
1990); Tucson (AZ) Unified School District #1, 17 EHLR 11 
(OCR 1990); Berks county (PA) Intermediate Unit #14, 17 
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hearing-impaired program); Thorncock v. Boise Independent 
School Dist. No.1, 1984-85 EHLR DEC. 556:477 (D.Idaho 1985) 
(holding that absent evidence that a child cannot meet the 
bcademic requirements of his IEP in a mainstreamed 
environment, any non-mainstreamed placement is legally 
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District, Dec. 18, 1990); Application of a Child with a 
,~ndicapping Condition, No. 90-14 (Westbury Union Free 
School District, Nov. 8, 1990); Application of a Child with 
~ Handicapping Condition, No. 90-9 (Syosset Central School 
District, Oct. 25, 1990); Application of a Child with a 

107 

hearing-impaired program); Thorncock v. Boise Independent 
School Dist. No.1, 1984-85 EHLR DEC. 556:477 (D.Idaho 1985) 
(holding that absent evidence that a child cannot meet the 
bcademic requirements of his IEP in a mainstreamed 
environment, any non-mainstreamed placement is legally 
insufficient); Hawaii Department of Education v. Katherine 
Ih., 727 F.2d 809, 1983-84 EHLR DEC. 555:276 (9th Cir. 1984) 
(holding that placement of student who required intermittent 
tracheostomy in homebound program did not meet LRE 
requirement since the student was capable of participating 
:in regular classes with appropriate related services) .. 

ll. Ordover & Boundy, supra note 1, at 15 . 

. S.Re also Tokarcik v. Forest Hills School District, 665 F. 2d 
443 (3rd Cir. 1981), cert denied, 458 U.S. 1121 (1981); 
Mil ls v. Board of Education of the District of Columbia, 348 

• T.Supp. 866, 880-81 (D.D.C. 1972). 

r~. s.t":....~, for example, Application of the Board of Education, No. 
91-14 (Pittsford Central School District, May 3, 1991) 
( Pupi 1 '_s learning style should be accommodated in his 
general education classes to decrease the need for resource
room help. Rather than providing student nine periods of 
resource room services each week, "resource room teacher's 
time would be better employed for some of those periods in 
providing consultative services to the pupil's other 
t€lachers." Id. at 9.); Application of a Child with a 
UJ'.\DfilCapping Condition, No. 91-13 (City of Lockport School 
D.istrict, Apr. 18,1991) ("CSE should arrange for the 
provision of special education and related services.with a 
minimal amount of disruption of the pupil's general 
~ducation, such as providing special education and related 
11ervices either at the beginning or end of the school day." 
15:J. at 7-8.); Application of the Board of Education, No 90-
39 {Schalmont Central School District, Dec. 11, 1990) 
{Because the IEP determines the appropriate education for a 
pupJl, the relevant question is whether a disabled pupil 
~cbn achieve the goals of his or her IEP within a regular 
education program" with supplementary aids and service. "It 
is not necessary to demonstrate that [the pupil] will learn 
~t approximately the same level as his or her nonhandicapped 
p£lers." Pupil could receive instruction in a regular class 
~with the assistance of a special education teacher serving 
as consultant." Id. at 4,6.); Application of a Child with 
A Handicapping Condition, No. 90-17 (Wayland Central School 
District, Dec. 27, 1990); Application of a Child with a 
licncticapping condition, No. 90-16 (New York City School 
District, Dec. 18, 1990); Application of a Child with a 
,~ndicapping Condition, No. 90-14 (Westbury Union Free 
School District, Nov. 8, 1990); Application of a Child with 
~ Handicapping Condition, No. 90-9 (Syosset Central School 
District, Oct. 25, 1990); Application of a Child with a 

107 

hearing-impaired program); Thorncock v. Boise Independent 
School Dist. No.1, 1984-85 EHLR DEC. 556:477 (D.Idaho 1985) 
(holding that absent evidence that a child cannot meet the 
bcademic requirements of his IEP in a mainstreamed 
environment, any non-mainstreamed placement is legally 
insufficient); Hawaii Department of Education v. Katherine 
Ih., 727 F.2d 809, 1983-84 EHLR DEC. 555:276 (9th Cir. 1984) 
(holding that placement of student who required intermittent 
tracheostomy in homebound program did not meet LRE 
requirement since the student was capable of participating 
:in regular classes with appropriate related services) .. 

ll. Ordover & Boundy, supra note 1, at 15 . 

. S.Re also Tokarcik v. Forest Hills School District, 665 F. 2d 
443 (3rd Cir. 1981), cert denied, 458 U.S. 1121 (1981); 
Mil ls v. Board of Education of the District of Columbia, 348 

• T.Supp. 866, 880-81 (D.D.C. 1972). 

r~. s.t":....~, for example, Application of the Board of Education, No. 
91-14 (Pittsford Central School District, May 3, 1991) 
( Pupi 1 '_s learning style should be accommodated in his 
general education classes to decrease the need for resource
room help. Rather than providing student nine periods of 
resource room services each week, "resource room teacher's 
time would be better employed for some of those periods in 
providing consultative services to the pupil's other 
t€lachers." Id. at 9.); Application of a Child with a 
UJ'.\DfilCapping Condition, No. 91-13 (City of Lockport School 
D.istrict, Apr. 18,1991) ("CSE should arrange for the 
provision of special education and related services.with a 
minimal amount of disruption of the pupil's general 
~ducation, such as providing special education and related 
11ervices either at the beginning or end of the school day." 
15:J. at 7-8.); Application of the Board of Education, No 90-
39 {Schalmont Central School District, Dec. 11, 1990) 
{Because the IEP determines the appropriate education for a 
pupJl, the relevant question is whether a disabled pupil 
~cbn achieve the goals of his or her IEP within a regular 
education program" with supplementary aids and service. "It 
is not necessary to demonstrate that [the pupil] will learn 
~t approximately the same level as his or her nonhandicapped 
p£lers." Pupil could receive instruction in a regular class 
~with the assistance of a special education teacher serving 
as consultant." Id. at 4,6.); Application of a Child with 
A Handicapping Condition, No. 90-17 (Wayland Central School 
District, Dec. 27, 1990); Application of a Child with a 
licncticapping condition, No. 90-16 (New York City School 
District, Dec. 18, 1990); Application of a Child with a 
,~ndicapping Condition, No. 90-14 (Westbury Union Free 
School District, Nov. 8, 1990); Application of a Child with 
~ Handicapping Condition, No. 90-9 (Syosset Central School 
District, Oct. 25, 1990); Application of a Child with a 

107 

hearing-impaired program); Thorncock v. Boise Independent 
School Dist. No.1, 1984-85 EHLR DEC. 556:477 (D.Idaho 1985) 
(holding that absent evidence that a child cannot meet the 
bcademic requirements of his IEP in a mainstreamed 
environment, any non-mainstreamed placement is legally 
insufficient); Hawaii Department of Education v. Katherine 
Ih., 727 F.2d 809, 1983-84 EHLR DEC. 555:276 (9th Cir. 1984) 
(holding that placement of student who required intermittent 
tracheostomy in homebound program did not meet LRE 
requirement since the student was capable of participating 
:in regular classes with appropriate related services) .. 

ll. Ordover & Boundy, supra note 1, at 15 . 

. S.Re also Tokarcik v. Forest Hills School District, 665 F. 2d 
443 (3rd Cir. 1981), cert denied, 458 U.S. 1121 (1981); 
Mil ls v. Board of Education of the District of Columbia, 348 

• T.Supp. 866, 880-81 (D.D.C. 1972). 

r~. s.t":....~, for example, Application of the Board of Education, No. 
91-14 (Pittsford Central School District, May 3, 1991) 
( Pupi 1 '_s learning style should be accommodated in his 
general education classes to decrease the need for resource
room help. Rather than providing student nine periods of 
resource room services each week, "resource room teacher's 
time would be better employed for some of those periods in 
providing consultative services to the pupil's other 
t€lachers." Id. at 9.); Application of a Child with a 
UJ'.\DfilCapping Condition, No. 91-13 (City of Lockport School 
D.istrict, Apr. 18,1991) ("CSE should arrange for the 
provision of special education and related services.with a 
minimal amount of disruption of the pupil's general 
~ducation, such as providing special education and related 
11ervices either at the beginning or end of the school day." 
15:J. at 7-8.); Application of the Board of Education, No 90-
39 {Schalmont Central School District, Dec. 11, 1990) 
{Because the IEP determines the appropriate education for a 
pupJl, the relevant question is whether a disabled pupil 
~cbn achieve the goals of his or her IEP within a regular 
education program" with supplementary aids and service. "It 
is not necessary to demonstrate that [the pupil] will learn 
~t approximately the same level as his or her nonhandicapped 
p£lers." Pupil could receive instruction in a regular class 
~with the assistance of a special education teacher serving 
as consultant." Id. at 4,6.); Application of a Child with 
A Handicapping Condition, No. 90-17 (Wayland Central School 
District, Dec. 27, 1990); Application of a Child with a 
licncticapping condition, No. 90-16 (New York City School 
District, Dec. 18, 1990); Application of a Child with a 
,~ndicapping Condition, No. 90-14 (Westbury Union Free 
School District, Nov. 8, 1990); Application of a Child with 
~ Handicapping Condition, No. 90-9 (Syosset Central School 
District, Oct. 25, 1990); Application of a Child with a 

107 

hearing-impaired program); Thorncock v. Boise Independent 
School Dist. No.1, 1984-85 EHLR DEC. 556:477 (D.Idaho 1985) 
(holding that absent evidence that a child cannot meet the 
bcademic requirements of his IEP in a mainstreamed 
environment, any non-mainstreamed placement is legally 
insufficient); Hawaii Department of Education v. Katherine 
Ih., 727 F.2d 809, 1983-84 EHLR DEC. 555:276 (9th Cir. 1984) 
(holding that placement of student who required intermittent 
tracheostomy in homebound program did not meet LRE 
requirement since the student was capable of participating 
:in regular classes with appropriate related services) .. 

ll. Ordover & Boundy, supra note 1, at 15 . 

. S.Re also Tokarcik v. Forest Hills School District, 665 F. 2d 
443 (3rd Cir. 1981), cert denied, 458 U.S. 1121 (1981); 
Mil ls v. Board of Education of the District of Columbia, 348 

• T.Supp. 866, 880-81 (D.D.C. 1972). 

r~. s.t":....~, for example, Application of the Board of Education, No. 
91-14 (Pittsford Central School District, May 3, 1991) 
( Pupi 1 '_s learning style should be accommodated in his 
general education classes to decrease the need for resource
room help. Rather than providing student nine periods of 
resource room services each week, "resource room teacher's 
time would be better employed for some of those periods in 
providing consultative services to the pupil's other 
t€lachers." Id. at 9.); Application of a Child with a 
UJ'.\DfilCapping Condition, No. 91-13 (City of Lockport School 
D.istrict, Apr. 18,1991) ("CSE should arrange for the 
provision of special education and related services.with a 
minimal amount of disruption of the pupil's general 
~ducation, such as providing special education and related 
11ervices either at the beginning or end of the school day." 
15:J. at 7-8.); Application of the Board of Education, No 90-
39 {Schalmont Central School District, Dec. 11, 1990) 
{Because the IEP determines the appropriate education for a 
pupJl, the relevant question is whether a disabled pupil 
~cbn achieve the goals of his or her IEP within a regular 
education program" with supplementary aids and service. "It 
is not necessary to demonstrate that [the pupil] will learn 
~t approximately the same level as his or her nonhandicapped 
p£lers." Pupil could receive instruction in a regular class 
~with the assistance of a special education teacher serving 
as consultant." Id. at 4,6.); Application of a Child with 
A Handicapping Condition, No. 90-17 (Wayland Central School 
District, Dec. 27, 1990); Application of a Child with a 
licncticapping condition, No. 90-16 (New York City School 
District, Dec. 18, 1990); Application of a Child with a 
,~ndicapping Condition, No. 90-14 (Westbury Union Free 
School District, Nov. 8, 1990); Application of a Child with 
~ Handicapping Condition, No. 90-9 (Syosset Central School 
District, Oct. 25, 1990); Application of a Child with a 

107 

hearing-impaired program); Thorncock v. Boise Independent 
School Dist. No.1, 1984-85 EHLR DEC. 556:477 (D.Idaho 1985) 
(holding that absent evidence that a child cannot meet the 
bcademic requirements of his IEP in a mainstreamed 
environment, any non-mainstreamed placement is legally 
insufficient); Hawaii Department of Education v. Katherine 
Ih., 727 F.2d 809, 1983-84 EHLR DEC. 555:276 (9th Cir. 1984) 
(holding that placement of student who required intermittent 
tracheostomy in homebound program did not meet LRE 
requirement since the student was capable of participating 
:in regular classes with appropriate related services) .. 

ll. Ordover & Boundy, supra note 1, at 15 . 

. S.Re also Tokarcik v. Forest Hills School District, 665 F. 2d 
443 (3rd Cir. 1981), cert denied, 458 U.S. 1121 (1981); 
Mil ls v. Board of Education of the District of Columbia, 348 

• T.Supp. 866, 880-81 (D.D.C. 1972). 

r~. s.t":....~, for example, Application of the Board of Education, No. 
91-14 (Pittsford Central School District, May 3, 1991) 
( Pupi 1 '_s learning style should be accommodated in his 
general education classes to decrease the need for resource
room help. Rather than providing student nine periods of 
resource room services each week, "resource room teacher's 
time would be better employed for some of those periods in 
providing consultative services to the pupil's other 
t€lachers." Id. at 9.); Application of a Child with a 
UJ'.\DfilCapping Condition, No. 91-13 (City of Lockport School 
D.istrict, Apr. 18,1991) ("CSE should arrange for the 
provision of special education and related services.with a 
minimal amount of disruption of the pupil's general 
~ducation, such as providing special education and related 
11ervices either at the beginning or end of the school day." 
15:J. at 7-8.); Application of the Board of Education, No 90-
39 {Schalmont Central School District, Dec. 11, 1990) 
{Because the IEP determines the appropriate education for a 
pupJl, the relevant question is whether a disabled pupil 
~cbn achieve the goals of his or her IEP within a regular 
education program" with supplementary aids and service. "It 
is not necessary to demonstrate that [the pupil] will learn 
~t approximately the same level as his or her nonhandicapped 
p£lers." Pupil could receive instruction in a regular class 
~with the assistance of a special education teacher serving 
as consultant." Id. at 4,6.); Application of a Child with 
A Handicapping Condition, No. 90-17 (Wayland Central School 
District, Dec. 27, 1990); Application of a Child with a 
licncticapping condition, No. 90-16 (New York City School 
District, Dec. 18, 1990); Application of a Child with a 
,~ndicapping Condition, No. 90-14 (Westbury Union Free 
School District, Nov. 8, 1990); Application of a Child with 
~ Handicapping Condition, No. 90-9 (Syosset Central School 
District, Oct. 25, 1990); Application of a Child with a 

107 

hearing-impaired program); Thorncock v. Boise Independent 
School Dist. No.1, 1984-85 EHLR DEC. 556:477 (D.Idaho 1985) 
(holding that absent evidence that a child cannot meet the 
bcademic requirements of his IEP in a mainstreamed 
environment, any non-mainstreamed placement is legally 
insufficient); Hawaii Department of Education v. Katherine 
Ih., 727 F.2d 809, 1983-84 EHLR DEC. 555:276 (9th Cir. 1984) 
(holding that placement of student who required intermittent 
tracheostomy in homebound program did not meet LRE 
requirement since the student was capable of participating 
:in regular classes with appropriate related services) .. 

ll. Ordover & Boundy, supra note 1, at 15 . 

. S.Re also Tokarcik v. Forest Hills School District, 665 F. 2d 
443 (3rd Cir. 1981), cert denied, 458 U.S. 1121 (1981); 
Mil ls v. Board of Education of the District of Columbia, 348 

• T.Supp. 866, 880-81 (D.D.C. 1972). 

r~. s.t":....~, for example, Application of the Board of Education, No. 
91-14 (Pittsford Central School District, May 3, 1991) 
( Pupi 1 '_s learning style should be accommodated in his 
general education classes to decrease the need for resource
room help. Rather than providing student nine periods of 
resource room services each week, "resource room teacher's 
time would be better employed for some of those periods in 
providing consultative services to the pupil's other 
t€lachers." Id. at 9.); Application of a Child with a 
UJ'.\DfilCapping Condition, No. 91-13 (City of Lockport School 
D.istrict, Apr. 18,1991) ("CSE should arrange for the 
provision of special education and related services.with a 
minimal amount of disruption of the pupil's general 
~ducation, such as providing special education and related 
11ervices either at the beginning or end of the school day." 
15:J. at 7-8.); Application of the Board of Education, No 90-
39 {Schalmont Central School District, Dec. 11, 1990) 
{Because the IEP determines the appropriate education for a 
pupJl, the relevant question is whether a disabled pupil 
~cbn achieve the goals of his or her IEP within a regular 
education program" with supplementary aids and service. "It 
is not necessary to demonstrate that [the pupil] will learn 
~t approximately the same level as his or her nonhandicapped 
p£lers." Pupil could receive instruction in a regular class 
~with the assistance of a special education teacher serving 
as consultant." Id. at 4,6.); Application of a Child with 
A Handicapping Condition, No. 90-17 (Wayland Central School 
District, Dec. 27, 1990); Application of a Child with a 
licncticapping condition, No. 90-16 (New York City School 
District, Dec. 18, 1990); Application of a Child with a 
,~ndicapping Condition, No. 90-14 (Westbury Union Free 
School District, Nov. 8, 1990); Application of a Child with 
~ Handicapping Condition, No. 90-9 (Syosset Central School 
District, Oct. 25, 1990); Application of a Child with a 

107 

hearing-impaired program); Thorncock v. Boise Independent 
School Dist. No.1, 1984-85 EHLR DEC. 556:477 (D.Idaho 1985) 
(holding that absent evidence that a child cannot meet the 
bcademic requirements of his IEP in a mainstreamed 
environment, any non-mainstreamed placement is legally 
insufficient); Hawaii Department of Education v. Katherine 
Ih., 727 F.2d 809, 1983-84 EHLR DEC. 555:276 (9th Cir. 1984) 
(holding that placement of student who required intermittent 
tracheostomy in homebound program did not meet LRE 
requirement since the student was capable of participating 
:in regular classes with appropriate related services) .. 

ll. Ordover & Boundy, supra note 1, at 15 . 

. S.Re also Tokarcik v. Forest Hills School District, 665 F. 2d 
443 (3rd Cir. 1981), cert denied, 458 U.S. 1121 (1981); 
Mil ls v. Board of Education of the District of Columbia, 348 

• T.Supp. 866, 880-81 (D.D.C. 1972). 

r~. s.t":....~, for example, Application of the Board of Education, No. 
91-14 (Pittsford Central School District, May 3, 1991) 
( Pupi 1 '_s learning style should be accommodated in his 
general education classes to decrease the need for resource
room help. Rather than providing student nine periods of 
resource room services each week, "resource room teacher's 
time would be better employed for some of those periods in 
providing consultative services to the pupil's other 
t€lachers." Id. at 9.); Application of a Child with a 
UJ'.\DfilCapping Condition, No. 91-13 (City of Lockport School 
D.istrict, Apr. 18,1991) ("CSE should arrange for the 
provision of special education and related services.with a 
minimal amount of disruption of the pupil's general 
~ducation, such as providing special education and related 
11ervices either at the beginning or end of the school day." 
15:J. at 7-8.); Application of the Board of Education, No 90-
39 {Schalmont Central School District, Dec. 11, 1990) 
{Because the IEP determines the appropriate education for a 
pupJl, the relevant question is whether a disabled pupil 
~cbn achieve the goals of his or her IEP within a regular 
education program" with supplementary aids and service. "It 
is not necessary to demonstrate that [the pupil] will learn 
~t approximately the same level as his or her nonhandicapped 
p£lers." Pupil could receive instruction in a regular class 
~with the assistance of a special education teacher serving 
as consultant." Id. at 4,6.); Application of a Child with 
A Handicapping Condition, No. 90-17 (Wayland Central School 
District, Dec. 27, 1990); Application of a Child with a 
licncticapping condition, No. 90-16 (New York City School 
District, Dec. 18, 1990); Application of a Child with a 
,~ndicapping Condition, No. 90-14 (Westbury Union Free 
School District, Nov. 8, 1990); Application of a Child with 
~ Handicapping Condition, No. 90-9 (Syosset Central School 
District, Oct. 25, 1990); Application of a Child with a 

107 

hearing-impaired program); Thorncock v. Boise Independent 
School Dist. No.1, 1984-85 EHLR DEC. 556:477 (D.Idaho 1985) 
(holding that absent evidence that a child cannot meet the 
bcademic requirements of his IEP in a mainstreamed 
environment, any non-mainstreamed placement is legally 
insufficient); Hawaii Department of Education v. Katherine 
Ih., 727 F.2d 809, 1983-84 EHLR DEC. 555:276 (9th Cir. 1984) 
(holding that placement of student who required intermittent 
tracheostomy in homebound program did not meet LRE 
requirement since the student was capable of participating 
:in regular classes with appropriate related services) .. 

ll. Ordover & Boundy, supra note 1, at 15 . 

. S.Re also Tokarcik v. Forest Hills School District, 665 F. 2d 
443 (3rd Cir. 1981), cert denied, 458 U.S. 1121 (1981); 
Mil ls v. Board of Education of the District of Columbia, 348 

• T.Supp. 866, 880-81 (D.D.C. 1972). 

r~. s.t":....~, for example, Application of the Board of Education, No. 
91-14 (Pittsford Central School District, May 3, 1991) 
( Pupi 1 '_s learning style should be accommodated in his 
general education classes to decrease the need for resource
room help. Rather than providing student nine periods of 
resource room services each week, "resource room teacher's 
time would be better employed for some of those periods in 
providing consultative services to the pupil's other 
t€lachers." Id. at 9.); Application of a Child with a 
UJ'.\DfilCapping Condition, No. 91-13 (City of Lockport School 
D.istrict, Apr. 18,1991) ("CSE should arrange for the 
provision of special education and related services.with a 
minimal amount of disruption of the pupil's general 
~ducation, such as providing special education and related 
11ervices either at the beginning or end of the school day." 
15:J. at 7-8.); Application of the Board of Education, No 90-
39 {Schalmont Central School District, Dec. 11, 1990) 
{Because the IEP determines the appropriate education for a 
pupJl, the relevant question is whether a disabled pupil 
~cbn achieve the goals of his or her IEP within a regular 
education program" with supplementary aids and service. "It 
is not necessary to demonstrate that [the pupil] will learn 
~t approximately the same level as his or her nonhandicapped 
p£lers." Pupil could receive instruction in a regular class 
~with the assistance of a special education teacher serving 
as consultant." Id. at 4,6.); Application of a Child with 
A Handicapping Condition, No. 90-17 (Wayland Central School 
District, Dec. 27, 1990); Application of a Child with a 
licncticapping condition, No. 90-16 (New York City School 
District, Dec. 18, 1990); Application of a Child with a 
,~ndicapping Condition, No. 90-14 (Westbury Union Free 
School District, Nov. 8, 1990); Application of a Child with 
~ Handicapping Condition, No. 90-9 (Syosset Central School 
District, Oct. 25, 1990); Application of a Child with a 

107 

hearing-impaired program); Thorncock v. Boise Independent 
School Dist. No.1, 1984-85 EHLR DEC. 556:477 (D.Idaho 1985) 
(holding that absent evidence that a child cannot meet the 
bcademic requirements of his IEP in a mainstreamed 
environment, any non-mainstreamed placement is legally 
insufficient); Hawaii Department of Education v. Katherine 
Ih., 727 F.2d 809, 1983-84 EHLR DEC. 555:276 (9th Cir. 1984) 
(holding that placement of student who required intermittent 
tracheostomy in homebound program did not meet LRE 
requirement since the student was capable of participating 
:in regular classes with appropriate related services) .. 

ll. Ordover & Boundy, supra note 1, at 15 . 

. S.Re also Tokarcik v. Forest Hills School District, 665 F. 2d 
443 (3rd Cir. 1981), cert denied, 458 U.S. 1121 (1981); 
Mil ls v. Board of Education of the District of Columbia, 348 

• T.Supp. 866, 880-81 (D.D.C. 1972). 

r~. s.t":....~, for example, Application of the Board of Education, No. 
91-14 (Pittsford Central School District, May 3, 1991) 
( Pupi 1 '_s learning style should be accommodated in his 
general education classes to decrease the need for resource
room help. Rather than providing student nine periods of 
resource room services each week, "resource room teacher's 
time would be better employed for some of those periods in 
providing consultative services to the pupil's other 
t€lachers." Id. at 9.); Application of a Child with a 
UJ'.\DfilCapping Condition, No. 91-13 (City of Lockport School 
D.istrict, Apr. 18,1991) ("CSE should arrange for the 
provision of special education and related services.with a 
minimal amount of disruption of the pupil's general 
~ducation, such as providing special education and related 
11ervices either at the beginning or end of the school day." 
15:J. at 7-8.); Application of the Board of Education, No 90-
39 {Schalmont Central School District, Dec. 11, 1990) 
{Because the IEP determines the appropriate education for a 
pupJl, the relevant question is whether a disabled pupil 
~cbn achieve the goals of his or her IEP within a regular 
education program" with supplementary aids and service. "It 
is not necessary to demonstrate that [the pupil] will learn 
~t approximately the same level as his or her nonhandicapped 
p£lers." Pupil could receive instruction in a regular class 
~with the assistance of a special education teacher serving 
as consultant." Id. at 4,6.); Application of a Child with 
A Handicapping Condition, No. 90-17 (Wayland Central School 
District, Dec. 27, 1990); Application of a Child with a 
licncticapping condition, No. 90-16 (New York City School 
District, Dec. 18, 1990); Application of a Child with a 
,~ndicapping Condition, No. 90-14 (Westbury Union Free 
School District, Nov. 8, 1990); Application of a Child with 
~ Handicapping Condition, No. 90-9 (Syosset Central School 
District, Oct. 25, 1990); Application of a Child with a 

107 

hea r i ng- impa ired program) ; Thorncock v .  Boise Independent 
School Dist . No . 1 ,  1 9 8 4-85  EHLR DEC . 556 : 4 7 7  ( D . Idaho 1 9 8 5 )  
( hol ding that absent evidence that a child  cannot meet the 
bca demic requirements of his IEP in a ma instreamed 
env i ronment , any non-ma instreamed placement i s  legally 
insu ffi cient ) ; Hawaii  Department of £ducation v .  Katherine 
12..,_ ,  7 2 7 F . 2 d 8 09 , 1 9 8 3-84  EHLR DEC . 555 : 2 7 6  ( 9th Cir . 19 8 4 )  
( ho l d ing that placement of student who requ ired intermittent 
t racheost omy in homebound program did not meet LRE 
requ i rement since the student was capabl e of participating 
:i n  regular classes with appropriate rel ated services ) .  

l l .  Ordover & Boundy , supra note 1 ,  at 15 . 

S.Re a l so Tokarcik v .  Forest Hills School District , 665  F . 2d 
4 4 3  ( 3 rd Cir . 1 9 8 1 ) , cert denied , 4 58 U . S .  1 1 2 1  ( 19 8 1 ) ; 
<Mil l s v .  Board of Education of the District of Columbia , 3 4 8  
T . S upp . 8 6 6 , 8 8 0- 8 1  ( D . D . C .  19 7 2 ) . 
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special self-contained class.); Application of a 
Handicapped Child, 3 EHLR 503:154, 21 EDR 337 (City of 
Binghampton School District, Dec. 8, 1981); Application of 
a Handicapped Child, 3 EHLR 502:350, 21 EDR 97 (New York 
City School District, Aug. 14, 1981); Application of a 
Handicapped Child, 20 EDR 654 (Syosset Central School 
District, June 9, 1981); Application of a Handicapped 
~hll_g, 20 EDR 426 (Sayville Union Free School District, Feb. 
3, 1981); Application of a Handicapped Child, 18 EDR 483 
(New York City School District, Feb. 27, 1979); Application 
of Orestes and Evelyn v., 17 EDR 414 (New York City School 
District, May 29, 1978). 

l3. ~ also, Application of a Child with a Handicapping 
Condition, No. 90-16 (New York City School District, Dec. 
18, 1990) (Although the resource room teacher.had 
recommended clinical counseling, the CSE provided group 
counseling by a guidance counselor. "[T]he record 
reveal[ed] no attempt by the CSE to provide a more intensive 
level of counseling, such as clinical counseling by a school 
psychologist," to enable the student to remain in the 
regular classroom. Id. at 6.); Application of a Child with 
a Handicapping Condition, No. 90-14 (Westbury Union Free 
School District, Nov. 8, 1990); Application of a Child with 
~ Handicapping Condition, No. 90-ll·(City of Mount Vernon 
School District, Nov. 19, 1990); Application of a Child 

·--~ith a Handicapping Condition, 28 EDR 95 (City of Buffalo 
School District, Aug. 30, 1988); Application of a Child 
~ith a Handicapping Condition, 28 EDR 35 (Rockville Center· 
Union Free School District, July 25, 1988) (Student having 
trouble in the regular classroom should be offered resource 
room or remedial reading and language services before being 
considered for special class placement.); Application of a 
Handicapped Child, 26 EDR 118 (Lindenhurst Union Free School 
District, Sept. 3, 1986) (District made no programmatic 
-adjustments to compensate for pupil's limited mobility and 

·fine motor limitations, thus failing to prove that she was 
unable to benefit from a general educational program with 
appropriate supports and services.); Application of a 
Handicapped Child, 25 EDR 337 (Starpoint central School 
District, Mar. 6, 1986) (Recommended BOCES placement was 
unduly restrictive and appeared to have been recommended 
only because it would allow the required counseling which 
-was not available at the regular high school.) ; Application 
of a Handicapped Child, 22 EDR 515 (Phelps-Clifton Springs 
Central School District, Mar. 29, 1983) (Child's previous 
lack of success with mainstreaming could be attributed to 
the fact that she had not been provided with a teacher for 
the visually-impaired.); Application of a Handicapped 
Child, 3 EHLR 502:350, 21 EDR 97 (New York City School 
District, Aug. 14, 1981); Application of Orestes and Evelyn 
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18, 1990) (Although the resource room teacher.had 
recommended clinical counseling, the CSE provided group 
counseling by a guidance counselor. "[T]he record 
reveal[ed] no attempt by the CSE to provide a more intensive 
level of counseling, such as clinical counseling by a school 
psychologist," to enable the student to remain in the 
regular classroom. Id. at 6.); Application of a Child with 
a Handicapping Condition, No. 90-14 (Westbury Union Free 
School District, Nov. 8, 1990); Application of a Child with 
~ Handicapping Condition, No. 90-ll·(City of Mount Vernon 
School District, Nov. 19, 1990); Application of a Child 

·--~ith a Handicapping Condition, 28 EDR 95 (City of Buffalo 
School District, Aug. 30, 1988); Application of a Child 
~ith a Handicapping Condition, 28 EDR 35 (Rockville Center· 
Union Free School District, July 25, 1988) (Student having 
trouble in the regular classroom should be offered resource 
room or remedial reading and language services before being 
considered for special class placement.); Application of a 
Handicapped Child, 26 EDR 118 (Lindenhurst Union Free School 
District, Sept. 3, 1986) (District made no programmatic 
-adjustments to compensate for pupil's limited mobility and 

·fine motor limitations, thus failing to prove that she was 
unable to benefit from a general educational program with 
appropriate supports and services.); Application of a 
Handicapped Child, 25 EDR 337 (Starpoint central School 
District, Mar. 6, 1986) (Recommended BOCES placement was 
unduly restrictive and appeared to have been recommended 
only because it would allow the required counseling which 
-was not available at the regular high school.) ; Application 
of a Handicapped Child, 22 EDR 515 (Phelps-Clifton Springs 
Central School District, Mar. 29, 1983) (Child's previous 
lack of success with mainstreaming could be attributed to 
the fact that she had not been provided with a teacher for 
the visually-impaired.); Application of a Handicapped 
Child, 3 EHLR 502:350, 21 EDR 97 (New York City School 
District, Aug. 14, 1981); Application of Orestes and Evelyn 
~, 17 EDR 414 (New York City School District, May 29, 
1978). 
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spec ial  sel f-conta ined class . ) ; Appl ication of a 
Hand i capped Chi ld , 3 EHLR 503 : 1 5 4 ,  2 1  EDR 3 3 7  (City o f  
B i nghampton School District , Dec . 8 ,  19 8 1 ) ; Appl i cat ion of 
a Hand i capped Child ,  3 EHLR 502 : 3 50 , 2 1  EDR 97  (New York 
C i ty School Di strict , Aug . 14 , 1 9 81 ) ; Appl i cation of a 
Handicapped Child , 2 0  EDR 654 ( Syosset Central  School 
Di strict , June 9 ,  19 8 1 ) ; Appl i cati on of  a Handi capped 
�..hil_g , 2 0  EDR 4 2 6  (Sayville Union Free S chool District , Feb . 
3 ,  1 9 8 1 ) ; Appl i cation of a Handi capped Chi l d ,  1 8  EDR 4 8 3  
( New York City School District , Feb . 2 7 -, 197 9 )  ; Application 
Qf Orestes and Evelyn V . , 17  EDR 4 14 (New York City School 
Di strict , May 2 9 , 197 8 ) . 

l 3 .  � also , Appl i cation of a Chi l d  with a Hand i capping 
Condi tion ,  No . 9 0-16 ( New York city School D i strict , Dec . 
1 8 ,  199 0 )  (Although the resource room teacher . had 
recommended cl inical counsel ing , the CSE prov ided group 
counsel ing by a guidance counselor .  " [ T ] he record 
reveal [ ed ]  no attempt by the CSE to prov ide a more intensive 
l evel of counseling ,  such as cl inical counsel ing by a school 
psychol ogist � "  to enable the student to rema in in the 
regular clas sroom . Id . at 6 . ) ; Appl ication of a Child with 
a Ha ndicapping Conditi on ,  No . 9 0-14 (Westbury Union Free 
School Distri ct, Nov . 8 ,  1990 ) ; Appl ication of a Ch i ld with 
A Handi capping Condition , No . 90-11 - ( City o f  Mount Vernon 
School District , Nov . 19 , 199 0 ) ; Appl ication of · a Child 

- · - with a Handicapping Condition , 2 8  EDR 9 5  ( City of Bu ffalo 
School District , Aug . 3 0 ,  198 8 ) ; Appl i cation of a Child  

- li,!ith a Handicapping Condition ,  2 8  EDR 3 5  (Rockville Center 
Un i on Free School District , July 2 5 , 19 8 8 )  ( Student having 
troubl e in the regular classroom should be o ffered resource 
room or remedial reading and l anguage s ervi ces before being 
considered for special class placement . ) ; Appl ication of a 
'Handicapped Chi ld , 2 6  EDR 118 ( Lindenhurst Union Free School 
Di strict , Sept . 3 ,  1 9 86 )  ( District made no programmatic 
-edj  ustments to compensate for pupil ' s  1 imited mobil ity and 
� i ne motor l imitations , thus fail ing to prove that she was 
unable to benefit from a general educati onal program with 
:eppropriate supports and services . )  ; Appli cation of a 
Handicapped Chi ld , 2 5  EDR 3 3 7  ( Starpoint Central School 
Di strict , Mar . 6 ,  198 6 )  (Recommended BOCES placement was 
unduly restri ctive and appeared to have been recommended 
only because it would allow the required counsel ing which 
�as not ava ilable at the regular high school . ) ; Applicati on 
of a Hand icapped Child , 2 2  EDR 515  ( Phelps-Cl i fton Springs 
Central School District , Mar . 2 9 , 19 8 3 ) ( Child ' s  previous 
l ack of  success with mainstreaming could  be attributed to 
the fact that she had not been prov ided with a teacher for 
the visually- impaired . ) ; Appl i cation of  a Hand i capped 
Ch i ld , 3 EHLR 502 : 3 5 0 ,  2 1  EDR 97  (New York City School 
Distri ct , Aug . 14 , 19 8 1 ) ; Appl ication o f  Orestes and Evelyn 
Y...i_,  17 EDR 4 14 (New York City School Distri ct, May 2 9 , 
19 7 8 ) . 
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to determine special education placement of Native American 
students.); Coachella Valley (CA) Unified School District, 
EHLR 311:42 (OCR 1985) (District failed to establish 
standards and procedures to ensure that LEP students 
referred for special education evaluation were evaluated by 
qualified personnel using appropriate instruments.); 
Rochester {NY) School District, EHLR 311:09 (OCR 1980) 
(District failed to provide for identification of primary 
home language on referral forms, thus precluding appropriate 
identification and placement of bilingual students, and 
placed undue reliance on general intelligence testing by 
giving 41% of mentally disabled students only an IQ test 
before placement.); Hendry County (FL) School District, 
EHLR 257:71 (OCR 1979) (District failed to evaluate and 
place students in accordance with procedural requirements, 
including review of their social and cultural backgrounds); 
Special School District of st. Louis County (MO) {Region 
VII), EHLR 311:05 (OCR 1978) (District evaluation and 
placement procedures discriminated against minority students 
in educable mentally retarded program by failing to compare 
their evaluation results with the results of other students 
from similar cultural and racial backgrounds.). 

19. See Appendix C for language of state regulations. 

20. See also Application of a Child with a Handicapping 
Condition, 29 EDR 65 (New York city School District, Sept. 
13, 1989) (No legal basis for classifying a child as 
learning disabled/speech-impaired existed where it was 
possible that the child's learning problems· were primarily 
due to his linguistic and cultural background.); 
Application of a Handicapped Child, EHLR 501:182, 19 EDR 15 
(South Country Central School District, July 5, 1979) 
(District gave inadequate consideration to a student's 
environmental, economic, and cultural background.by failing 
to test the child's coding ability in his home language.). 
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to determine special educati on placement of Native American 
students . ) ; Coachel la Val l ey (CA) Uni fied School District , 
EHLR 3 1 1 : 4 2 ( OCR 19 85 )  ( District failed to establ ish 
standards and procedures to ensure that LEP students 
re f erred for special education evaluation were evaluated by 
qua l i f ied personnel using appropriate instruments . ) ; 
Rochester (NY} School Di stri ct , EHLR 3 1 1 : 09 ( OCR 198 0 )  
( Di strict fa iled to provide for identification of primary 
home language on referral forms , thus precluding appropriate 
ident i fication and placement of bil ingual students , and 
placed undue rel iance on genera l intell igence testing by 
g iving 4 1% of mentally di sabled students only an IQ test 
before placement . ) ;  Hendry County (FL} School District , 
EHLR 2 5 7 : 7 1 ( OCR 197 9 )  ( District fa iled to evaluate and 
place students in accordance with procedural requ irements ,  
including review of their social  and cultural backgrounds ) ; 
Special  School Di strict of st . Louis  County (MO) (Region 
VII) , EHLR 3 1 1 : 05  ( OCR 19 7 8 )  ( District evaluation and 
placement procedures discriminated against minority students 
in educable  mentally retarded program by fa il ing to compare 
their  evaluation results with the results of other students 
from similar cultural and racial  backgrounds . ) . 

19 . See Appendix C for lang':lage of state· regulations . 

2 0 .  See also Application of a Chi l d  with a Handi capping 
Cond ition , 2 9  EDR 65 (New York city School District , Sept . 
13 , 1 9 8 9 )  ( No legal basis  for classify ing a chi ld as 
learning disabl ed/ speech- impaired exi sted where it was 
poss ible that the child ' s  learning probl ems· were primarily 
due to his l inguistic and cultural background . ) ; 
Application of a Handicapped Child , EHLR 5 0 1 : 18 2 , 19 EDR 15  
( South Country Central School District , July 5 ,  1979 ) 
( Di strict gave inadequate consideration to a student ' s  
envi ronmental , economic , and cultural background . by fa i l ing 
to test the child ' s  coding abi l ity in  his  home language . ) . 
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organizations to address:'the special educatibn·,, ·:r.eiated services, 
early intervention, . and integration· needi=;; of···'infants-,: ·t'odd1ers, 
children and youth with severe disabilitie·s through-·- • • · •• • 

(5) statewide projects~·in conj~ncti6ri ~iih·the State•~ plari 
under subchapter II. of this chapter; 'to improve the··guali·ty Of 
special education and related· services _for child.ren ·and youth· 
with sever~ disabilities~ and to 6hari~e"th~ deli~~iy of'those 
services from segregated to integrated environments. 

' .. ; •• , -~ ! ! . :- . ' .. ~ .: ·,i. -

Sec. 1426 Programs for children and yo?t? with serious emotional 
disturbance. •• • .· ,. 

-- Subsection (.a) authorizes the s~cretary to· make:: grants and 
enter into contracts for studies including:·· . . 

"(3) developing and demonstrating strategies-and approaches 
to reduce the use of out-of-community residential programs ... " 
and • 

11 ( 4) developing the know1·e.dge; skills·,· and 'strategies • for 
effective collaboration among special education./ regular 
education, related· services, and other profession·al .. s· and 
agencies." • • 

FEDERAL REGULATIONS. 
34 C.F.R. Part 104 
Reg. 104. 33 ·Free appropriate public educati'on.· 

(b) Appropriate· education. (1) ·For ·the purpose of· this subpart, 
the provision· of an appropriate· education is the provision of 
regular or special education and rel·ated aids and services that 
(i) are designed to meet individual educationaT ne~ds of 
handicapped persons as adequately as the needs of nonhandicapped 
persons are met and (ii) are bas·eci upori adherefri'ce t:o· procedures 
that satisfy the requirements. of Regs. 104. 34_, 104. 35, and 
104.36. • • ! • 

. -:•• : 

Reg. 104. 34 Eci·ucatio~al setting. 

·(a) Academic setting. A recipient to which this subpart 
applies shall. educat_e, or shall provide _for _the education of, 
each qualif'ied handicapped person in its j·ur1scfi·ction .'.with • 
persons who are not handicapped to the maximum extent ·appropriate 
to the need$ of the handicapped person.' • A recipient shall ·place • 
a handicapped p·erson in the regular educational environment • 
operated ·by the recipieht unless it is ·ae~onitrated 6~ the 
recipient that the educat_ion of the person i.n the regular 
environment with the use of· supplementary· aids· and servi~es 
cannot be a.chieved satist:a.cto_rily. Whenev~r a recipient places a 
person in a setting other than· the regular educa'tional· 
environment p1i.rs'uant td this pani'grapti,· it ·shall ta:,ke into 
account the 'prcb::iinfty. of the aiternat~ ·~etting to 'th:e persori Is 
home. 
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org anizations to address: ' the special educatibn·,' · ::r--eiated services 
I 

early intervention 
I . 

and integration· needs of · · 'i:nfants · ,: ·toddlers I 
children and youth w1th severe disabil ities through-·-

•• • 

( 5 ) state�ide proj ects � · in conj �ncti 6ri �ifh · the State • �  plari 
under subchapter I I . of thi s chapter; to improve the· · guality Of 
special education and related· services for chi ld"ren and youth 
with severe· disabi l ities· � and to" change ·  the' del ivery of ' those 
services from segregated to integrated environments .  

• • -� ··• • -� -. :i :- . , 
•• r. ..: :.1. 

-

Sec . 1 4 2 6  Programs for chi ldren and yo�tp with serious emotional 
disturbance . ·· 

-- Sub�ection ( a ) a�thorizes the Secretary td make� grants and 
enter into contracts for studies including : ·  • _ . 

" ( 3 )  developing and demonstrating strateg ies - and approaches 
to reduce the use of out-of-community _ res idential programs . . . " 
and 

11 ( 4 )  developing the knowl'e_dge ; skills , · arid 'strateg ies for 
effective col laboration among special education./ regular 
education , rel ated· services , and other profession·a1·s · and 
agencies . "  

• • 

FEDERAL REGULATIONS . 
3 4  C . F . R .  Part 1 0 4  
Reg . 1 0 4 . 3 3  ·Free appropriate public educati'on . ·  

( b )  Appropriate · education . ( 1 )  ·For i.he purpose cif  this subpart , 
the provi s ion · of an appropriate: education · is  the provision of 
regular or special education and rel·ated aids arid services that 
( i )  are des igned to meet individual educati onaT needs of 
hand icapped persons as adequately as the needs of nonhandicapped 
persons are met and ( i i )  are based upon adhereii-i'ce t-o · procedures 
that satisfy the requirements _ of Regs . 1 0 4 . 3 4 ,  104 . 3 5 ,  and 
104 . 3 6 .  

• - • ! 

Reg . 1 0 4 . 3 4 E9-ucatio�al setting . 

( a )  Academic setting .  A recipient to which this subpart 
appl ies shpl l_ educat_e , or shal l  provide _ for the education of , 
each qua l i fied handi capped person in its j·u·r1scfi-Ct ion · -with 
persons who are not handi_capped to th_e m_aximum extent. · appropriate 
to the need$ of  'the handicapped person .· • A recipient s-hall ·place • 
a hand icapped p·erson in the regular ·educat ional environment 
operated by the recipient unless it is de�onitrated �� the 
recipient that the educat_i on of the person in the regular 
environment with the use of· supplementar·y· a ids arid services 
cannot be a.chieved  sat isfacto_rily . Whenev�r a recipient pl aces a 
person in a setting other than · the regular educati onal·  
environment pl.i.I;-SU!3,n_t 't:-d this p�ra·grapli , · .. it ·shal 1 ta:Jc_e into 
account the ·prciximity of the alternate setting to · the persori ' s 
home . 
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( 2) The number of handicapped children who. ;:1:re .. in. separate 
classes or separate school facilities, or who· :are .otherwi,se 
removed from the. regular education env:ironment ~ -.·. 

Reg. 3-00. 227 Participation in regular e_d-~c~tion programs. 

(a) Each application must includ~_procedures to ins~re ihaf to 
the maximum extent practicable,.· and consistent with. Regs·. • 
300. 550-:.300. 55'3 of. Subpart .E, the local. education. a\3ency provides. 
special services to enable handiq:ipped· • child"ren. to. ·part_icipate in 
regular education programs·. _· _ •• •• • • • • • 
(b) Each application must describe: _ 

(1) The types of alternative placements that are available 
for handicapped children, and O _ _ 

(2) The number of handicapped childr~n· within each 
disability cat~9ory who are served. in each:. type_ c:,f placement. 

Reg. 300.i05 Pro,gra.Dl options 

Eac~ public agency :s~all take step~ t6 insure ihit its 
handicapped _children have available to them the variety of 
educational programs a:nd servi.ces availab~e to nonhanqicapped 
children in the area served .by the agency, including.~rt, music, 
industrial arts, consumer and homemaking education and vocational 
education. . .. . • .... ,. 

Reg. 300 ._385. Adoption of educational pra_ctice.s, 

(a) Each annual ·program mu~t provide for a·_ statewide ·syl5t.em. 
designed: to adop:t,, _ where appropriat~l • promis1.ng educational •• 
practices and ma_terials prov.en effecti v:-e _t~:roug}:l research .and 
deIDonstration. • 

Protection in Evaluation Procedures 
Reg. 30_0 .. 5_3:0' Gen_eral. 

(b) Testing and evaluation materials and _procedures us.ed .. for the 
purposes e>f e_val uation and placement of handicapped cliil.pren must 
be selected and .administered so as not to be,· ra_cially or: 
culturally discriminatory. 

Reg. 300.533 Place~ent piocedur~s. 

(a) In interpreting evaluation data an~ in mak~ng placement 
decisions, each public agency shall ... 

(4) Insure .that the p_lacement decisi_on: .is _made in .. co_nformity 
with the· least restrictive environment rules in Regs. 3_0~-• 550-
300 ._5·54. 

Least Restrictive Environment 
Reg. 300.550 General. 
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(2) The number of hand icapped children who . !=ire . in . separate 
classes or separate school facilities ., or who .are .other-wi,se 
removed from the . regular education env1ronment � . - -

Reg .  3 -00 . 2 2 7  Participat,i on in regular education progr.ams.. 

( a )  Each appl ication must includ� procedures to ins�re fhaf to 
the maximum extent practicable ,  . · and consistent with_ Regs . 
3 0 0 . 550-:.3 00 . 553 of . Subpart .E , the local . education . agency provides_ 
special  serv ices to enable handic�pped • chil,d.ren . to. ·part_icipate in 
regul ar education �iograms� . 

•• - • • • 

( b ) Each appl ication must describe : 
( 1 )  The types of  alternative pl acements that are available 

for hand icapped children , and . 
( 2 )  The nurnber . of handicapped childr�n· -within each 

disabil ity cat£:13ory who are served. in each, _ type_ of placement . 

Reg . 3 0 0 . 3 :0 5  t>ro,gra.Dl Op{ions 

Eac� publ i c  agency s�all  tak� step� to ins�re ihat its  
handi ca�ped _chi ldren have available to  them the vari ety gf 
educational programs and servi .ces ava i l abie to nonhanqicapped 
children in tlie area served by the agency , including . �rt , music ,  
industrial  arts , consumer and homemaking education and vocational 
education . 

Reg . 3 0 _0 .. 3 8 5 .  Adoption of educational practices ,  

( a )  Each annual ·program must P!OVide for a statewide ·s·y�tem 
de signed to adopt , where appropriate , promis ing educational 
pract ices and ma:terials prov.en e ffe.ct.i�-e t�roug:11. r_esearch .and 
de1nonstration. 

Protection in Evaluation Procedures 
Reg .  3 0_0.. 53:0 ' Gen_eral . 

(b )  Testing and evaluation materials and _procedures us.ed _ for the 
purposes e>f e.valuation and placement of  hand'icapped cliil'pren must 
be selected and .administered so as not to be. racia l ly or� · 
cultural ly discriminatory . 

Reg .  300 . 5 33 P lace�ent procedur�s . 

( a )  In interpreting evaluation data an� _in _mak�ng .pl acement 
decis ions , each publ ic  agency shall . . .  

( 4 )  Insu;re .that the placement decis ion . .i s  _made. in. . confor1nity 
with the· l ea st restrictive envi ronment rules  in Regs . �oo.. 550-
3 0 0  ._ 5·54 . 

Least Restri ctive Environment 
Reg .  3 0 0 . 550  General . 
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(1) Shall review the public agency's justification for its 
actions, and 

(2) Shall assist in planning and implementing any necessary 
corrective action. • • 
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( 1 )  Sha l l  rev iew the publ ic agency ' s  j usti f ication for its 
actions , and 

( 2 )  Sha l l - ass ist in planning and impl ementing any ne cessary 
correct ive action . 
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school day shall be multiplied by one and seven-tenths; 
(2) ·The attendance of pupils who· have been determined by a 
Committee on Special Education· to require placement £or: (i) 
twenty per centum or more of the school week in a resource 
room or to require special services- or programs including 
related services for twenty per centum or more of the school 
week shall be multiplied by nine-tenths; 
( 3) The attendance of pupils who ·have be·en determined by a 
Committee on Special Education to require direct or indirect 
consultant teacher services,- in accordance-with regulations 
of the commissioners adopted for such purpose, shall be 
multiplied· by eight-tenths; :. •• 
(4) The attendance of pupils who have.been determined by a 

·Committee on Speci·a1 Education -to" require two or more 
sessions a week of special instruction -either in -speech or 
in other special programs or services, including related 
services, shall be multiplied by thirte·en..;.hundredths." • 

32. Educationally related support·services ·apportionment 
(ERSSA) . • • • 

1. "Eligible pupils are those pupils as defined by the 
commissioner, who with the provision • of· services .. would be 
able to maintain their· pla·cement in• a program 0of regular 
education.· Such pupils may receive educationally related 
support·services in accordance with the provisions of Sec. 
4401-a of this chapter or upon the referial of the building 
administrator, in consultation with appropriat~ personnel." 

NEW YORK STATE REGULATIONS 

8 NYCRR Sec. 200.1 Definitions 

(v) Least restrictive-environment me~ns that-placement of 
an individual pupil with a handicapping condition which: 
(f) provides the special-education needed-by:the. pupil; 
(2) ·provides for education of the-pupil to the maximum 
extent appropriate with other pupils who do• not have 
handicapping·conditions; and 
• (3) is determined following consid•eration of the proximity 
of the placement to the pupil's place of residence. 
(pp) consultant teacher services means direct and/or 
indirect·services, as defined in this subdivision, provided 
to a pupil with a handicapping condition who attends a 
regular education program on a full-time bas;is and/or to 
such a· pupi?- ·' ~ regular education teachers. 

(1) Direct consultant teacher services means specially 
designed individualiz-ed or group instruction provided by a 
certified special education teacher to a.pupil with a 
handi"c:apping condition to aid such pupil to .benefit from the 
pupil's regular· education program-.· 
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school day sha l l  be multipl ied by one and seven-tenths ; 
( 2 )  The attendance of pupils who· have been determined by a 
ColTlll\ittee on Special Education to require placement :for : ( i ) 
twenty per centum or · more of the school week in a resource 
room or to require special services · or programs including 
rel ated services for twenty per centum or more of the school 
week shall  be multipl ied by nine-tenths ; 
( 3 )  The attendance of pupils who 'have be·en determined by a 
ColTlll\ittee on Special Education to require d irect or indirect 
consultant teacher services , •  in accordahce · with regulat ions 
of the commissioners adopted for such purpos e , sha·ll  be 
multiplied· by eight-tenths ; :. 
( 4 )  The attendance of pupil s who have .been determined by a 

· committee on Special Education •to require two or more 
sessions a week of special instruction .either' in -speech or 
in other special programs or services , including related 
services , shall  be multipl ied by thirteen..:..hundredths . "  

3 2 . Educational lY related support serv ices apport ionment 
( ERSSA) . 

1 .  IIEl igible pupils  are those pupils as defined by the 
commi ssioner , who with the prov i sion of services .· would be 
abl e to ma intain their · pla·cernent in • a program 0of regular 
education . · Such pupils may receive educational ly r�l ated 
support · services in accordance with the provisions of Sec . 
4 4 0 1 -a of this chapter or upon the referra l of the building 
administrator , in consultation with appropriat� personnel . "  

NEW YORK STATE REGULATIONS 

8 NYCRR sec . 2 00 . 1  Definitions 

(v )  Least restrictive · envi ionment means that .placement of 
an individual pupil  with a handicapping condition which : 
( 1 )  provides the special . educat ion needed - by :the pupil ; 
( 2 )  provides for education of the . pupil  to the maximum 
extent appropriate with other pupil s  who do; not have 
handicapping · conditions ; and 
• ( 3 )  is  determined fol lowing consid•erat ion of  the proximity 
of the placement to the pupil ' s  place of res idence . 
(pp)  consultant teacher services means direct and/or 
indirect services·, as defined in this subd iv ision ,  provided 
to a pupil  with a handicapping condition who attends a 
regular education program on a full-time bas:is and/or to 
such a · pupil J s  regular education teachers . 

. . 

( 1 ) Direct consultant teacher services means specia l ly 
des igned indiv idual i zed or group instructi on prov ided by a 
certified special  education teacher to a . pupi l  with a 
handicapping condition· to aid such pupil  to benefit from the 
pupil ' s  regblar · education program� 
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[and] (vii) the evaluation includes observation of the pupil 
in the current educational setting; 

200.6 Continuum of services. 

(a) A pupil with a handicapping condition shall be provided 
with appropriate special education. 
(1) To the maximum extent appropriate, pupils with 
handicapping conditions shall be provided special education 
in the least restrictive environment, as defined in section 
200.l(v) of this Part. 

121 

[and ] (vi i )  the eva luation includes observation of the pupil  
in  the current educational setting ; 

2 00 . 6  Continuum of services . 

( a )  A pupil  with a hand icapping condition shal l  be provided 
with appropriate special education . 
( 1 ) To the maximum extent appropriate , pupils  with 
handicapping conditions shall  be provided special educat ion 
in the least restrict ive environment , as  defined in sect ion 
2 00 . l (v )  of this  Part . 
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